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15 FEBRUARY 1988 


By the Select Committee appointed to consider the Infant Life (Preservation) Bill [H.L.]. 
ORDERED TO REPORT: 


PART 1 INTRODUCTION 


1. The Committee were appointed on 9 November 1987 to consider the Infant Life 
(Preservation) Bill [H.L.] which received a Second Reading and was committed to a Select 
Committee on 22 July 1987'. The Committee have held nine meetings, at four of which oral 
evidence was heard. 


2. The Committee are in effect the successors to the Committee appointed on 5 March 1987 to 
consider the Infant Life (Preservation) Bill [H.L.] introduced by the then Lord Bishop of 
Birmingham, the Right Reverend Dr Hugh Montefiore. The work of the earlier Committee was 
cut short by the dissolution of Parliament in May of that year after they had received written 
evidence from 51 persons and bodies and oral evidence from 7 such contributors. The Minutes of 
Evidence taken before the earlier Committee are included with their Special Report? and that 
evidence is not reprinted with this report. 


3. The Orders of Reference of the Committee are set out in Appendix | to this Report. A list of 
those organisations and individuals who have submitted evidence to the Committee is given in 
Appendix 2. A list of previously published documents considered by the Committee is given in 
Appendix 3. The text of the Infant Life (Preservation) Bill [H.L.] together with the text of the 
Infant Life (Preservation) Act 1929, which it amends, is given in Appendix 4. The text of the 
Abortion Act 1967 (with amendments which have been made) is given in Appendix 5. Sections 
58 and 59 of the Offences against the Person Act 1861 are printed as Appendix 6. 


4. The Bill which this Committee are now called upon to consider is identical with the Bill 
considered by the earlier Committee, and this Committee are therefore able to take over where 
the earlier Committee left off. Bishop Montefiore told the earlier Committee in evidence that the 
moral principle behind his Bill was that any child that was capable of being born alive should not 
be killed in utero; that “if a child can live when it breathes the air of this world, it is wrong to kill 
it at that stage in its development if it is in its mother’s womb’? 


5. The object of the Bill, as appears from the long title, is to reduce the gestational age at which 
the burden of proof shifts from prosecution to defence in proceedings for the crime of child 
destruction under the Infant Life (Preservation) Act 1929. More realistically, the underlying 
purpose is to reduce the gestational age at which an abortion (not undertaken for the purpose 
only of preserving the mother’s life) can lawfully be carried out under the Abortion Act 1967. The 
means chosen to achieve this purpose is the substitution of “24 weeks” for “28 weeks” in the 
1929 Act. The Committee have come firmly to the conclusion that it would be wholly 
inappropriate to achieve this purpose in that way. Therefore the Committee are of the opinion 
that the Bill should not proceed. 


6. Since the Committee embarked on their task, a Bill has been introduced into the House of 
Commons the purpose of which is to reduce the maximum gestational age for an abortion still 
further than that proposed by the Bill under consideration by this Committee. It is hoped that the 
data collected by the Committee may prove to be of assistance. It would, of course, be improper 
for the Committee to comment on that Bill. 


'HL Deb 22 July 1987 cols 1454—S6. 
2Select Committee on the Infant Life (Preservation) Bill [H.L.] (1986—87): Special Report (HL 153). 
3 Special Report p 55. 
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LEGISLATIVE BACKGROUND 


7. Under section 58 of the Offences against the Person Act 1861, which applies to England and 
Wales only, the use of drugs or instruments with intent to procure a miscarriage was a crime 
unless done to save the mother’s life; so also, under section 59, was the supply of drugs or 
instruments for that purpose. No exception is contained in the Act, but a High Court Judge, ina 
1938 prosecution, said that “the burden rests on the Crown to satisfy the jury beyond reasonable 
doubt that the defendant did not procure the miscarriage of the girl in good faith for the purpose 
only of preserving her life ... if the doctor is of the opinion, on reasonable grounds and with 
adequate knowledge, that the probable consequence of the continuance of the pregnancy will be 
to make the woman a physical or mental wreck, the jury are quite entitled to take the view that 
the doctor who, under those circumstances and in that honest belief, operates, is operating for the 
purpose of preserving the life of the mother’’!. Under the common law of Scotland it was a crime 
to procure an abortion except in circumstances where the termination of the pregnancy was 
necessary to preserve the mother’s life (Q 245). 


8. In England and Wales, but not in Scotland, the criminal law in this area was supplemented 
by the Infant Life (Preservation) Act 1929. That Act came about in the following way. In June 
1928, in charging the Grand Jury at the Liverpool Assizes, Mr Justice Talbot called attention to a 
gap in the criminal law of England and Wales in the following terms: 


“The law upon the matter is unsatisfactory and it is right that every appropriate 
opportunity should be taken to call public attention to it. It is a felony to procure abortion 
and it is murder to take the life of a child when it is fully born, but to take the life of a child 
while it is being born and before it is fully born is no offence whatever’”. 


9. As a result the Infanticide Bill [H.L.] was introduced by Lord Darling to cover the gap 
between the offence of procuring abortion and the offence of killing a fully born child with 
separate existence. The Bill, under the altered short title of the Child Destruction Act, failed to 
pass the Commons, reputedly because its new title led to a misunderstanding as to the purpose of 
the Bill. It was re-introduced by Lord Darling in the next session in the same form (other than the 
short title) as it had previously taken when it passed the Lords. At the Committee stage it was 
emphasised in explicit terms by the then Lord Chancellor that the sole purpose of the Bill was to 
fill a gap in the criminal law, which he then spelt out: 


“*... there is a gap in the criminal law which it is desirable to fill in ... I think the first thing is 
to determine exactly what the gap is. It is by the law of England murder deliberately to take 
the life of a child when it has once become a separate entity and has had, in the legal sense, a 
separate existence. It is by the law of England a felony (the crime of procuring a miscarriage) 
to kill a foetus, to destroy the life of a child in the body of its mother (except to preserve the 
life of the mother), but by English law a child has not a separate existence merely by reason 
of the fact that it has breathed. It has to be proved affirmatively that it has acquired a 
separate and distinct circulation from that of its mother and there is, therefore, a very 
appreciable interval of time after the commencement of labour before it can be said that the 
child has become a separate person, so that the killing of it should be an offence; and if the 
life be taken of that living thing after the commencement of its birth, but before it has 
acquired a separate existence in the sense which I have indicated, then it is at present no 
offence at all. It can be done with impunity, and nobody can be punished if they are proved 
to have done it, however maliciously and however wickedly””®. 


10. It was not originally the intention of the author of the Bill that the Bill should overlap the 
then law of abortion or the law of murder. The Bill had the apparent purpose only of filling a well 
known and clearly defined gap, that of killing a child in the course of being delivered alive, in the 
criminal law of England and Wales. 


_ Il. In the result the Infant Life (Preservation) Act 1929, as it came to be called, was passed 
into law, which provided that 











‘Mr Justice Macnaghten in R v Bourne [1939] 1 KB 687. 
? Quoted by Lord Darling in HL Deb 21 June 1928 col 617. 
>HL Deb 6 December 1928 col 439. 
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“‘any person who, with intent to destroy the life of a child capable of being born alive, by 
any wilful act causes a child to die before it has an existence independent of its mother” 


should be guilty of the offence of child destruction, provided that the act which caused the death 
of the unborn child was not done in good faith for the purpose only of preserving the life of the 
mother. To ease the task of the prosecution, which to secure a conviction would have to prove 
that the destruction of a potential life had taken place, the Act also provided that pregnancy fora 
period of 28 weeks or more should be prima facie proof that the mother was at that time pregnant 
of a child capable of being born alive. 


12. The 1929 Act did not extend to Scotland or Northern Ireland. The reason that the Act was 
not applied to Scotland was that there was no similar gap in the criminal law of that jurisdiction. 
Under the common law of Scotland, it was and is a criminal offence wrongfully to take the life of 
a child in the course of being delivered alive'. (An enactment similar to the 1929 Act was passed 
for Northern Ireland 16 years later.) 


13. In 1967 the Abortion Act was passed. This Act applies to Scotland as well as to England 
and Wales. The form taken by the Act is to provide that a person shall not be guilty of an offence 
under the 1861 Act or under “any rule of law relating to the procurement of abortion” (which is a 
reference to the law of Scotland) if the pregnancy is terminated by a registered medical 
practitioner and one or more of certain defined risks exist. There are four risks, and they are 
described as follows: 


Two registered medical practitioners are of the opinion, formed in good faith— 
(a) that the continuance of the pregnancy 


(1) would involve risk to the life of the pregnant woman, or 


(2) would involve risk of injury to the physical or mental health of the pregnant 
woman, or 


(3) would involve risk of injury to the physical or mental health of any existing children 
of her family, 


greater than if the pregnancy were terminated; or 
(b) that there is a substantial risk that if the child were born it 


(4) would suffer from such physical or mental abnormalities as to be seriously 
handicapped. 


These grounds for abortion are often referred to as Grounds 1, 2, 3 and 4. In the case of Grounds 
2 and 3, account may be taken of the pregnant woman’s actual or reasonably foreseeable 
environment. 


14. The termination of a pregnancy under the 1967 Act must be carried out in an NHS 
hospital or place approved by the Secretary of State. These requirements of the Act are relaxed if 
the termination of the pregnancy is immediately necessary to save the life of the pregnant woman 
or to prevent grave permanent injury to her physical or mental health (Grounds 5 and 6). 


15. The 1967 Act also contained this crucial subsection, against the marginal note 
“Supplementary provisions’: — 


“*5.—(1) Nothing in this Act shall affect the provisions of the Infant Life (Preservation) Act 
1929 (protecting the life of the viable foetus)”. 


For convenience the Committee will refer to this subsection as “the section 5 proviso’’. 


16. Although the Infant Life (Preservation) Act 1929 was not intended, at least when 
introduced, to overlap the 1861 Act or the law of murder, it seems generally to be accepted that 
the effect of the section 5 proviso is to withhold immunity from prosecution from a registered 
medical practitioner carrying out an abortion in strict compliance with all the other conditions 





' Special Report p 67. 
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imposed by the 1967 Act, if the unborn child was capable of being brought into the world alive at 
the time of the abortion. As it will usually be impossible for the prosecution to prove beyond 
reasonable doubt that a particular foetus of less than 28 completed weeks would have been 
capable of being then born alive, and in most cases equally impossible for a defendant medical 
practitioner to prove on a balance of probabilities that a particular foetus of more than 28 
completed weeks (not already dead) was nevertheless incapable of being then born alive, the 
practical effect of the section 5 proviso is to prohibit abortions, except to preserve the mother’s 
life, after 28 completed weeks of gestation, and to legalise them, subject to compliance with all 
the other provisions of the 1967 Act, before 28 completed weeks of gestation. 


17. The Committee have considerable reservations as to whether Parliament really intended 
in 1967 to ban abortions after a specified period of gestation, as distinct from leaving matters to 
the good sense and ethical integrity of the medical profession. Their reservations are supported 
by the following facts: 


(i) If a time limit were intended, it is quite extraordinary that it was not spelt out in 
unambiguous terms in the 1967 Act instead of being introduced by the indirect and 
convoluted method of a reference to the 1929 Act, where the gestational age shifts the 
burden of proof from the prosecution to the defence in a prosecution for the offence of 
child destruction. 


(ii) If a time limit were intended, it is equally extraordinary that it was not applied to 
Scotland as well as to England and Wales. As the law now stands, if a registered medical 
practitioner terminates a pregnancy (not to preserve the mother’s life) south of the 
border after the completion of the 28th week of the pregnancy in full compliance with 
all the other provisions of the 1967 Act, that registered medical practitioner (on the 
commonly accepted construction of the section 5 proviso) is prima facie guilty of the 
crime of child destruction under the 1929 Act and may be imprisoned for life; whereas 
if the same practitioner performs the identical operation on the same mother north of 
the border, he will have been guilty of no crime at all under Scottish law (QQ 234—5). 


(iii) In the Abortion Bill as presented, section 5 of the Act features as Clause 3 against the 
marginal note “Savings”. The 1929 Act (which was even misdescribed in the original 
Abortion Bill as ““1939’’) was not directly referred to by Mr David Steel (whose Private 
Member’s Bill it was) when moving the Second Reading in the House of Commons, nor 
was there any mention of the 1929 Act during the ensuing debate save for an oblique 
reference to clause 3(1) in the speech of the Honourable Member for Birmingham, 
Edgbaston (Mrs Jill Knight), which provoked no comment. Nor was there any comment 
on the 1929 Act in the House of Lords. 


The Committee find it difficult to resist the conclusion that the 28 week ban on abortions 
(reduced in practice to 26 weeks as mentioned below) became part of the law of England and 
Wales inadvertently. 


UNSUITABILITY OF THE 1929 AcT FoR REGULATING ABORTIONS 


18. The 1929 Act contains grave difficulties of construction and application which it is 
undesirable that amending legislation should perpetuate. 


The difficulties are as follows: 


(i) Doubt as to the meaning of the expression “capable of being born alive’. The 
Committee think that, as a matter of legal interpretation, this expression probably 
means capable of being brought into the world alive independently of the mother, fora 
period however short, even a matter of minutes. The general opinion, however, among 
the medical profession and other persons concerned with the subject of abortion, is that 
“capable of being born alive” means “‘viable”’ in the sense of the capacity to survive for 
an appreciable period, which witnesses variously describe or wish to see defined as 
capable of “sustained independent existence’’!, “‘being able to breathe at the time of 


ia Tear &. 
‘Memorandum by the Royal College of Obstetricians and Gynaecologists: Special Report p 98. 
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birth so that long term survival is possible’’', “not only the capability of being born alive 
but also viability (ie, the capability of sustaining life)’? and “‘capable of sustained 
survival’. The Committee think that the majority of those concerned with this 
problem of interpretation equate “capable of being born alive” with “‘capable of 
sustained survival” for some period not precisely defined. Even the draftsman of the 
1967 Act used the word “‘viable’’ to describe the effect of the 1929 Act in the section 5 
proviso. The Committee fully appreciate the common sense of this approach, but find 
difficulty in seeing how directions could be given to a jury with sufficient precision if 
that approach to the Act be correct. 


(ii) The difficulty in borderline cases of ascertaining whether a woman has been “pregnant 
for a period of 28 weeks’. Pregnancy is usually measured from the first day of the last 
normal menstrual period of the mother. In the later stages of a pregnancy it is 
impossible to measure the period of the pregnancy with a greater degree of accuracy 
than a spread of about three weeks even with the benefit of ultrasound scanning. Indeed 
the Committee have had evidence that the margin of error may be one or two weeks 
either way, and have been told that mistakes of up to four weeks are easily made*. The 
difficulty of the problem is increased in the case of a woman whose menstrual cycles are 
irregular. As a result medical practitioners are often unwilling to undertake abortions 
after 23 or 24 weeks. 


(111) Difficulty of proof that an unborn child is not “capable of being born alive’’. It is 
impossible for a doctor contemplating an abortion in the 23—28 week bracket to be 
certain in advance whether an unborn child (not already dead) is or is not then capable 
of being born alive (QQ 342). 


19. The 1929 Act was not enacted to regulate legal abortions. The only abortion which was 
lawful at that date was one performed to preserve the mother’s life. Such an abortion was 
expressly excluded from the scope of the 1929 Act. The 1929 Act is not suited to the role, 
apparently assigned to it by the 1967 Act, of prescribing the maximum gestational age for the 
therapeutic termination of a pregnancy. If Parliament wishes to change the existing time limit for 
abortions, the Committee are convinced that the proper method of doing so is not by altering the 
gestational age at which the burden of proof shifts from prosecution to defence under the 1929 
Act, but by amending the Abortion Act itself. In this way, the new limit can be applied to 
Scotland as well as to England and Wales, and the ambiguities of the 1929 Act can be avoided by 
appropriate drafting. 


20. As observed earlier, the Committee therefore recommend that the Bill should not proceed, 
their reason being that an amendment to the 1929 Act is a wholly unsuitable method of 
legislating for a time limit on abortions. 


THE BASIC ISSUE 


21. The Committee now direct their attention to the basic issue before them, which is whether 
there should be an amendment to the existing law (for the reasons above stated, via the Abortion 
Act 1967, and not via the 1929 Act) regulating the time at which an abortion (not undertaken in 
order to save the mother’s life) can lawfully be performed. 


‘Memorandum by the Birth Control Trust, paragraph 4.2(c): Special Report p 135. 

2Memorandum by the Right Reverend Hugh Montefiore, paragraph 4: Special Report p 55. 
3Memorandum by Doctors for a Woman’s Choice on Abortion, paragraph 2.1: Special Report p 171. 
4See the estimates given in answer to QQ 123, 308, 374, 497—9. 
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PART 2 THE PRESENT PATTERN OF ABORTIONS 


THE PATTERN OF ABORTIONS (ENGLAND AND WALES) 


22. The total number of abortions in England and Wales in 1986 was 172,286 (1985 - 
171,873)!. Over the years 1981 to 1986 the average annual increase has been 1,634 or just under 
1 per cent. The grounds for abortions in 1986 were as follows:- 


TABLE 1 


Total numbers of abortions in England and 
Wales by statutory grounds, 1986 and 1985 


1986 1985 
Ground 1 (To preserve the mother’s life) 488 534 
Ground 2 (Risk to mother’s health) 153,851 152,873 
Ground 3 (Risk to children’s health) 15,934 16,439 
Ground 4 (Substantial risk of serious handicap) 2,007 2,011 
Grounds 5 and 6 (Emergency) 6 16 


In some cases the abortion was performed on more than one ground, but it is not thought that 
this complication invalidates the general pattern shown by the above figures. 


Abnormalities 


23. The 2,007 abortions carried out in the year 1986 on the ground of substantial risk of 
serious handicap (Ground 4) represent about 1 per cent of the total number of abortions. The 
number of Ground 4 abortions has remained fairly constant over the last six years, as has also the 
number of such abortions carried out at or after the completion of the 23rd week of pregnancy. 
The figures are as follows?:- 


TABLE 2 


Total abortions on ground 4 (substantial risk of serious 
handicap) and analysis of abortions on ground 4 in weeks 
23—28 in England and Wales, 1981—86 


Total for year Weeks? 

23 24 25 26 27 28 
1981 2,014 19 25 10 15 2 1 
1982 2,247 23 Li 8 9 6 3 
1983 2,241 ba 3s 24 10 9 10 2 
1984 PA es, 28 20 10 7 9 3 
1985 2.011 27 19 14 1 6 - 
1986 2,007 33 23 7 11 3 1 


Age groups 


24. As regards age distribution, young people (19 or under) accounted for 42,137 of the total 
1986 figure or 24 per cent (1985 - 43,532 or 25 per cent). Data about other age groups are given in 
statistics supplied by the DHSS‘. 


Gestational ages 


25. As regards the gestational ages at which abortions take place, only a very small and 
decreasing number take place at or after week 25, and principally on the ground of substantial 
risk of serious handicap. The figures are:- 








‘Paragraphs 22—25 are based on tables supplied by the DHSS. The complete tables will be found in the Special Report 
pp 19—39, 164—7. Supplementary tables are printed in the Minutes of Evidence in this volume, pp 74—80. 

*In the DHSS and Scottish Home and Health Department statistics, and in this Report, references to terminations of 
pregnancies which take place at, for example, 24 gestational weeks mean terminations taking place at an estimated 24 
completed weeks or thereafter up to 25 completed weeks (p 73). 

*The reasons for the much smaller number of abortions after 24 weeks are discussed in paragraph 18(ii) above and 
paragraph 36 below. i 

* Special Report pp 283—39 and pp 76—79 of this volume. 
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TABLE 3 
Total abortions in England and Wales, 1981—86, 
distinguishing number in gestational weeks 25—28 
and on ground of substantial risk of serious handicap 


On ground of 


Total Number Abortions in substantial risk of On other 

of Abortions weeks 25—28 serious handicap grounds 
1981 162,480 142 28 114 
1982 163,045 102 26 76 
1983 162,161 97 31 66 
1984 169,993 65 29 36 
1985 171,873 33 21 12 
1986 172,286 29 22 7 


As the gestational age increases, so does the proportion of abortions done on the ground of 
substantial risk of serious handicap'. 


THE PATTERN OF ABORTIONS (SCOTLAND) 
26. The comparable figures for Scotland are as follows?:- 


The total number of abortions in Scotland in 1986 was 9,549 (1985 - 9,189). Over the years 
1981 to 1986, the average annual increase has been 90, which is almost the same proportional 
increase as that in England and Wales. 


TABLE 4 


Abortions in Scotland by statutory grounds, 1986 and 1985 


Grounds 

1986 1985 
Ground 1 13 7) 
Ground 2 8,834 8,477 
Ground 3 104 116 
Ground 4 117 106 
Grounds 5 and 6 l nil 
Multiple Grounds 480 475 


Age groups 
Young people (19 and under) accounted for 2,819 of the total 1986 figure or 30 per cent (1985 - 
2,841 or 30 per cent). 


Gestational ages . 
Only 2 abortions took place in 1986 at or after week 25 (1985 - same); one was on the ground of 
substantial risk of serious handicap and one was an emergency. 


A small number of abortions is carried out in nursing homes in England and Wales to women 
ordinarily resident in Scotland, 998 in 1981 reducing to 728 in 1985. The patients are included as 
“non-residents” in the DHSS figures. (For brevity, the Committee use the expression “nursing 
home” to include a private hospital or clinic approved by the DHSS). 


NURSING HOME ABORTIONS 


27. There are strict controls and restrictions on the carrying out of abortions in nursing homes, 
with which this Report deals later. These controls and restrictions are dealt with in detail in 
paragraphs 38 and 39 below, but broadly the position is as follows: the nursing home must be 
approved by the Secretary of State; approval is given for a period of two years at a time; the 
nursing home is subject to periodical inspection by the DHSS; without special authorisation the 


' Special Report p 163. 
2Complete tables for Scotland will be found in the Special Report pp 77—92. 
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approval permits terminations only up to the end of the 20th week of pregnancy; special 
authority has been given to only 7 nursing homes to terminate pregnancies between 20 and 24 
weeks of pregnancy; no authority has been given to any nursing home to terminate a pregnancy 
after the 24th week of pregnancy; such a termination can be performed only in an NHS hospital. 


28. The figures as between abortions under NHS auspices and in nursing homes in England 
and Wales are as follows':- 


(A) Abortions in NHS Hospitals or nursing homes on behalf of 
NHS Hospitals:- 
74,368 or 43 per cent (1985 - 71,192 or 41 per cent) 


(B) Abortions in nursing homes licensed by the DHSS acting on own account:- 
97,918 or 57 per cent (1985 - 100,681 or 59 per cent) 


The comparable figures for Scotland are:- 


(A) 9,353 or 98 per cent (1985 - 8,976 or 98 per cent) 
(B) 196 or 2 per cent (1985 - 213 or 2 per cent) 


There are only 7 nursing homes in Scotland which are authorised to carry out abortions, and 
none is licensed to carry out abortions after the 20th week of pregnancy’. 


29. There are four principal reasons for the high proportion of terminations which take place 
in nursing homes rather than NHS hospitals:- 


(1) A woman who comes to this country from abroad for the termination of her pregnancy 
will almost inevitably go to a nursing home. Foreign residents accounted for 24,667 
abortions in 1986 (14 per cent of the total England and Wales figure). 


(2) Administrative delays are not experienced in nursing homes, as they often are in NHS 
hospitals. 


(3) In some NHS hospitals members of the staff are known not to approve of abortions 
except for life-saving purposes. Many women who are faced with the need for an abortion 
prefer therefore to have this done in a nursing home if they can afford the expense (Q 699). 


(4) NHS Hospitals often do not have special units for abortions, and abortion patients are 
treated either as out-patients or in the ordinary obstetric or gynaecological wards and might 
have no priority (Q 699). 


THE GENERAL PICTURE 


30. The general picture of abortions is therefore as follows. The overall annual figure for Great 
Britain is of the order of 180,000 and has tended to rise slightly each year. Abortions are 
principally carried out because of a diagnosed risk to the physical or mental health of the mother 
if she were to go to full term and bear the unborn child. A substantial number are carried out on 
women aged 19 or under (see paragraph 24 above). Very few abortions take place at or after the 
completion of the 25th week of the pregnancy, and the number of such very late abortions has 
been steadily falling over the last six years. These abortions have been mainly on the ground of 
the substantial risk that the child will be severely handicapped if born. 


NON-RESIDENT PATIENTS 


31. Comment is sometimes made on the number of non-residents who are given abortion 
treatment in England and Wales. The figures are as follows. In 1986 non-residents (including 
Scottish residents) accounted for 24,667 abortions in England and Wales out of a total of 
172,286, that is to say, 14 per cent. Of women pregnant up to 19 completed weeks who had their 
pregnancies terminated, 13 per cent were foreign residents; over 19 completed weeks and up to 
24 completed weeks, foreign residents accounted for 2,090 out of 4,083, that is to say 51 per cent; 





'In the Statistics provided by the DHSS, abortions carried out in nursing homes acting as agents for the NHS (e.g. 6,839 in 
1986) are included in the overall figure for “Non-NHS” (104,757) and not in the overall figure for “NHS” (67,529). 
? Special Report p 68. 
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over 24 completed weeks and up to 28 completed weeks, the total number of abortions was 29, of 
which only 3 were for non-residents. The foregoing figures leave out of account an insignificant 
number of abortions where the gestational period is recorded as ‘unknown’. The majority of 
non-residents were from Spain (11,935), the Irish Republic (3,920) and France (3,369)!. 
Information on abortion facilities in some other European countries has been brought to the 


Committee’s attention and is printed as Appendix 7. 





'HC Deb 30 November 1987 cols 472—481. 
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PART 3 MEDICAL BACKGROUND AND CURRENT PRACTICE 


SURVIVAL EXPECTANCY OF PREMATURE BIRTHS 


32. A child which leaves the womb prematurely has no chance of survival if the lungs are 
insufficiently developed to enable its blood to be oxygenated. Until the completion of about 24 
weeks of pregnancy the lungs are incapable of expanding, so that the unborn child is unable to 
survive if removed from the womb. At 24 weeks (possibly 23 weeks) the child has just a chance of 
being born alive and continuing to live. After 24 or 25 weeks the survival rate is about 10—15 per 
cent, but there is a substantial risk that the child, if it continues to live, will be handicapped. After 
26 or 27 weeks the survival rate approaches 80 per cent!. Evidence of survival rates tends to vary, 
perhaps because a child which exhibits limb movements may be registered as a live birth, and 
also because the word “survive” is susceptible of different shades of meaning. Should Parliament 
decide to restrict by law the carrying out of abortions (except to save the mother’s life) if the child 
she is carrying might have some chance of survival, it would be necessary to forbid abortions 
after the completion of the 23rd week of gestation. It would not be necessary to forbid abortions 
prior to the completion of 23 weeks of gestation, because the unborn child could not survive after 
being aborted, although it might exhibit signs of life such as a heartbeat or limb movements. 
Foetuses do not develop any earlier now than they did 50 years ago, and the Committee have 
received no evidence that they are likely to do so in the future. What has changed is the ability to 
keep premature babies alive (QQ 312, 349). Nor would it be necessary to fix a gestational age any 
lower than 23 weeks simply in order to allow for greater medical expertise in the foreseeable 
future: further medical expertise, so far as can be now foreseen, is likely only to increase survival 
rates rather than lower the age at which survival is possible?. 


TERMINATION OF PREGNANCY 


33. The 1967 Act deals with the termination of pregnancies in two entirely different contexts 
which give rise to two entirely different medical problems. 


(1) If the pregnancy is terminated solely on the ground that its continuance imperils the life 
of the mother (Ground 1), and is terminated at a gestational age at which there is a chance 
that the unborn child she is carrying may be capable of sustaining life outside the womb, the 
object of the doctor will be to save the life of the mother and also, if possible, the life of the 
unborn child. 


(2) If the pregnancy is terminated on Ground 4, (substantial risk of serious handicap), the 
normal practice will be to ensure that the malformed foetus is not delivered alive. The 
pregnancy will therefore be terminated by a method which will avoid a live birth (QQ 542, 
545). 


(3) The attitude of the medical profession to abortions after 24 weeks on Ground 2 
(substantial risk of injury to the physical or mental health of the mother) appears to be 
divided. One view expressed in evidence was that ““Gynaecologists in general interpret the 
law as meaning terminations to preserve a woman’s health are not legitimate after 24 weeks. 
That is the point at which the foetus has a chance of survival with the best neonatal intensive 
care” (Q 552). Another eminent gynaecologist attached to a London Teaching Hospital 
stated that she was prepared to terminate after 24 weeks on Ground 2 and, if considered in 
the interests of the mother and desired by her, to do so by a method which would not permit 
the unborn child to survive (Q 715). Late terminations on Ground 3 are rare. There were 
none at or after week 25 in 1986 or 1985, and only 2 in 1984). 


34. With that introduction it is necessary to indicate the methods used to terminate a 
pregnancy*:— 








' Special Report p 202. 

>The foregoing seems to the Committee to represent the weight of the evidence received by them. There is an annex to the 
Scottish Home and Health Department’s evidence (Special Report pp 93—94) which indicates that some “live births” 
took place before 24 completed weeks in 1984 (the period then under review). Although in one sense these might 
technically be considered as live births because they exhibited movement, occasional respiration and heart beat, none of 
these infants was capable of sustaified survival. 

3 Special Report pp 25—27. 

‘See also QQ 396, 441, 476—487, pp 86—87. 
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(1) Dilatation and Curettage 


This is the method that was used for vaginal termination up to 12—14 weeks of gestation prior 
to about 1968. This method has now, in most cases, been superseded by vacuum aspiration. 


(2) Vacuum Aspiration 


This method was introduced in the late 1960’s and has now almost replaced dilatation and 
curettage. The method is quicker, safer and more efficient than dilatation and curettage. Vacuum 
aspiration is now the most commonly used method for termination up to 12 weeks. 


(3) Dilatation and Evacuation 


Dilatation and evacuation is used from 12 to 18 weeks, and, with special treatment, up to 24 
weeks. 


(4) Administration of Prostaglandins 


This is appropriate at any period of gestation up to 23 or 24 weeks. It is commonly used in 
NHS hospitals from about 14 weeks onwards. The woman has a labour similar in length and 
discomfort to the labour experienced at full term. If the termination is on Ground 4 (substantial 
risk of serious handicap) urea may be injected into the amniotic sac. (See paragraph 33(2) above). 


(5) Hysterotomy (Early Caesarian Section) 
This is reserved for late terminations when the vaginal route is medically inappropriate. 


35. Methods (2) and (3) benefit the woman by enabling the abortion to be performed under 
general anaesthesia. This reduces the risk of injury and possible complications in future births. 
The prostaglandin method for later abortions causes the woman to experience considerable 
distress during the labour that leads to the abortion and the risk of complications is rather greater 
than with dilatation and evacuation. Dilatation and evacuation is used extensively in the non- 
NHS clinics. Most NHS gynaecologists prefer to use the prostaglandin method. 


DE FACTO RESTRICTIONS ON ABORTIONS 


36. Notwithstanding that legally the top gestational age for abortions is immediately before 28 
completed weeks of pregnancy, most if not all doctors work on the basis that the woman is two 
weeks longer pregnant than the estimate. Fear of prosecution under the 1929 Act is, no doubt, an 
important element in inducing this defensive approach, and it effectively reduces the present 
maximum gestational age for abortions to 26 weeks’. 


37. Under section 1(3) of the 1967 Act as amended (leaving aside emergencies and the special 
position of visiting forces as defined) an abortion may lawfully be carried out only in “a hospital 
vested in the Secretary of State for the purposes of his functions under the National Health 
Service Act 1977 or the National Health Service (Scotland) Act 1978 or in a place approved for 
the purposes of this section by the Secretary of State’. The Secretary of State has made extensive 
use of his powers of approval by imposing strict limitations on those non-NHS places which may 
carry out abortions. Such approval is only granted, through the DHSS, to selected nursing homes 
for a 2-year period. Approvals were last granted for the 2-year period beginning on | February 
1986. Unless specially authorised, a nursing home is approved only for the termination of 
pregnancies up to the end of the 20th week of gestation, that is to say, when the pregnancy is not 
more than 140 days measured from the commencement of the last normal menstrual period. As 
at 1 January 1988 65 nursing homes in England and Wales, and 7 nursing homes in Scotland, 
were authorised to carry out abortions up to the 20th week of pregnancy. 


38. Only 7 nursing homes, all in England, have been approved for the termination of 
pregnancies beyond the 20th week of pregnancy. As a result of the Report on “Fetal Viability and 
Clinical Practice” (Royal College of Obstetricians and Gynaecologists - 1985) the Secretary of 
State imposed on these nursing homes, in February 1986, (superseding a prior voluntary 
agreement) a term “that no operations for the termination of pregnancy will be carried out after 


'For referrals to the Director of Public Prosecutions under the 1929 Act, see Special Report pp 169—70. For evidence 
from practitioners see QQ 362, 384—5, 720—2. See also Special Report pp 144, 156. 
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the expiration of 24 weeks, that is, 168 days commencing with the date of the last menstrual 
period of the patient’’'. The applicant, or in the case of a corporation its duly authorised officer, 
was required to sign an undertaking to comply strictly with this requirement. It has been 
confirmed by the DHSS that it is the intention of the Secretary of State to continue to impose the 
same term when applications are made for the renewal of approvals for a further 2 year period 
from 1 February 1988 (p 71). 


39. Furthermore, all private sector nursing homes approved under the 1967 Act are subject to 
periodic, unannounced inspections by the DHSS medical, nursing and investigation officers. A 
thorough check of business and administrative arrangements is made and patients’ notes and 
medical records are examined. The 7 specially approved nursing homes are inspected about twice 
a year’. In addition, all operating practitioners are required to notify the Chief Medical Officer of 
the DHSS within 7 days of each abortion they perform. The Notification Form is a detailed 
document which requires, among other matters, specific information as to the ground for the 
abortion, the gestation period and upon what the estimate is based, and a description of the 
surgical procedure or medical agents involved. The Committee have no evidence that the 7 
specially approved nursing homes have failed to comply with the requirement that abortions 
shall not be performed there after the 24th week of pregnancy. 


40. In the result, no nursing home can carry out an abortion after 24 completed weeks without 
being in breach of a condition of its approval and of the undertaking that has been given. This 
could be followed by withdrawal of the Secretary of State’s approval of the nursing home as a 
place where treatment for the termination of pregnancies may be carried out under section | of 
the 1967 Act (p 67). The Committee have been told that the DHSS are very ready to use their 
power to withdraw approval of a nursing home if they consider that the required standards are 
not being maintained. NHS hospitals alone are permitted to carry out the few abortions 
undertaken after 24 completed weeks. Such abortions are principally on the ground of substantial 
risk of serious handicap. 


ABNORMALITIES 


41. Although abortions on Ground 4, that is to say, a substantial risk that the child if born 
would suffer from such abnormalities as to be seriously handicapped, are only a small proportion 
of the total abortions, they comprise most of the abortions performed after 24 weeks (see Table 3, 
p 9 above). It is these late abortions which would be made more difficult to obtain if an upper 
limit of 24 weeks were to be imposed, and they represent in the opinion of the Committee a 
highly important factor. Whether an abortion is desired or justified in such a case will depend to a 
large extent on the degree of abnormality which is diagnosed and the circumstances and attitude 
of the parents. Although a severely handicapped child is often the cause of crisis and disaster, 
there are other cases where even severe handicap has been the means of inspiring love and care 
within the family, and even the strengthening of character and family ties. At its worst, a child 
severely affected by spina bifida may be not only mentally retarded, but also severely paralysed 
so as to be unable to walk, doubly incontinent, deaf and blind. It is obvious that the birth of such 
a child will constitute an immediate crisis for parents and doctors?. Although some women elect 
nevertheless to have severely handicapped children, the Committee have received evidence that 
the cumulative effect on families of years of caring for a totally dependent child can be 
devastating, and when the parents die the child must all too often be institutionalised, with 
traumatic effects. Ante-natal care is rightly directed to the detection of mothers who are subject 
to these risks, and counselling must always be available, though the choice will be the mother’s. 
In this context the Committee invite reference to an unsolicited letter received by one of them, 
which is printed with the permission of the writer on pages 82—3 of the Minutes of Evidence 
included with this report. If abortions ceased to be carried out after completion of the 24th week 
of pregnancy, it could well be that the majority of abortions which would thereby be inhibited 





' Special report p 14. 7 
*Details of inspections are given on page 73. 
>See item 1 of Appendix 3, p 22 below. 
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would be abortions on the ground of substantial risk that the child, if born, would be seriously 
handicapped (Q 70)!'. 


42. The principal methods of detecting serious abnormalities are amniocentesis, ultrasound 
and Chorion Villus sampling. 


43. Amniocentesis is the most widely used method for detecting foetal defects such as Down’s 
Syndrome (mongolism) and severe brain abnormalities. It involves extracting amniotic fluid and 
then culturing it. It cannot safely be done earlier than the 16th week of pregnancy, because the 
reduction in the quantity of amniotic fluid at an earlier age would be harmful to the unborn child. 
It is also said that there would be difficulty in culturing foetal cells that were less mature. The 
culture takes 2—4 weeks to develop and analyse, and a repeat culture may be required; in all, 
perhaps six weeks or more may be needed.? It may therefore easily be the 20th week of pregnancy 
before a doctor can diagnose with certainty the existence of these defects, or even later if it has 
not been practicable to diagnose the abnormality at 16 weeks? 


44. Ultrasound scanning is used to detect spina bifida, anencephaly and some other central 
nervous system defects, and limb abnormalities (Q 703). This test has to be postponed to about 
the 16th—20th week of pregnancy. Ultrasound scanning is also used to detect heart defects, but 
these cannot be confirmed until the 24th week of pregnancy (Q 719, p 64). 


45. Chorion Villus sampling is still undergoing evaluation, and is not widely available. It 
involves removing a piece of the placenta for analysis. It can be used after about 6—9 weeks until 
about 12—14 weeks, to detect abnormalities in chemistry and genetic defects. It can be used to 
detect Down’s Syndrome. It is not a method for detecting structural anomalies, or certain 
anomalies of the central nervous system such as anencephaly, hydrocephaly or microcephaly’. 


46. It follows from what has been said above, and is confirmed by the evidence received from 
gynaecologists, that in the present state of medical science serious abnormalities tend not to 
come to light until a relatively late stage in pregnancy. 


LATE ABORTIONS 


47. It is clear beyond dispute that if a pregnancy is to be terminated it should be done at an 
early stage in the pregnancy. All abortions are distressing to the mother and the medical 
and nursing professions. A late abortion is the most distressing of all, particularly for the mother. 
What can clearly be perceived as a potential life is being destroyed. Secondly, an early abortion is 
simpler and safer than a late abortion. So inevitably one asks, whether late abortions ought to be 
countenanced, and why they take place at all. 


48. An authoritative study of late abortions was carried out on behalf of the DHSS and the 
Medical Research Council by the Royal College of Obstetricians and Gynaecologists in 1984, and 
published under the title ““Late Abortions in England and Wales”. Although the Report is now 
four years old, the evidence received by the Committee confirms that the same reasons for late 
abortions still exist, and there is little which the Committee can usefully add to what is there said. 
The principal reasons may be summarised as follows>: 


(1) The very young and the socially deprived often attend late with their pregnancies. There 
is abundant evidence that late attendance (presentation) is associated with youth, low 
intelligence and mental disturbance, only too often coupled with social deprivation’. 


(2) Mentally handicapped women tend to present late. There are nearly one million mildly 
mentally handicapped persons in England and Wales. Modern concepts of care require that 








‘For case histories of a number of parents who have brought up handicapped offspring, see item 3 of Appendix 3, p 22 
below. 

2 Special Report pp 109—10; p 88 of the Minutes of Evidence below. 

3A survey of 21 centres in England and Wales in 1982 showed that a result from amniocentesis was not available until 24 
weeks in 2.8 per cent of cases, and in 17 centres, 13.7 per cent of abortions following amniocentesis were not performed 
until 24 weeks or later. See Special Report p 134. 

4 Special Report p 109. 

‘For case histories in all of these categories see Special Report pp 148—51, 200—1, 206. See also Q 712. 

6QQ 284, 298, 329, 698; Special Report pp 134, 153, 155. 
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as far as possible mentally handicapped people should be allowed an ordinary life within the 
community, including opportunities for developing relationships with the opposite sex and 
sometimes marriage!. This inevitably includes the risk of unplanned pregnancies. A mentally 
handicapped mother not only runs the risk of giving birth to mentally handicapped offspring, 
but she is likely to be unable to cope with a child when born, or to provide it with an 
appropriate environment (p 87). 


(3) A woman may mistake the symptoms of pregnancy; so also may her general practitioner. 
She therefore presents late. This is particularly so in the case of women approaching the 
menopause’. 


(4) Some obstetric and gynaecological units are less well organised than others, and there 
may be delay in conducting tests and processing results?. 


(5) Demands for investigation may exceed the capacity of the investigating unit to eae ise 
the test promptly’. 


(6) Practical problems may be encountered by pregnant women who present themselves for 
a hoped-for abortion at an NHS hospital, leading to a loss of time and ultimately to a late 
abortion: for example, consultants who are willing to undertake abortions are unevenly 
distributed throughout NHS hospitals; a woman may have the misfortune to present herself 
at an NHS hospital not well provided with such consultants, and she has to go to another 
NHS hospital or a nursing home after time has been lost. Some consultants impose arbitrary 
quotas (QQ 501—2), or are not willing to carry out an abortion after a certain period of 
pregnancy which is less than the statutory limit, and a woman who presents herself to such a 
consultant may find that, if she is to end her unwanted pregnancy, she must go elsewhere (Q 
699). The possibility of obtaining a legal abortion differs widely in different parts of the 
country (QQ 504, 643). 


(7) In some areas there is an independent abortion service within the NHS, so that a needed 
abortion can be processed without delay (QQ 341, 699). In areas where there is no separate 
abortion service within the NHS, a patient with a needed abortion may be treated like any 
other patient in need of medical treatment, and have to wait her turn. This may result in 
delay and a late abortion. 


(8) Between about 18 and 20 weeks is usually the earliest practical time for detecting the 
majority of major and severe abnormalities: They are occasionally discovered as late as 
22—25 weeks. Ultrasound scans may have to be performed at intervals of one or two weeks, 
leading to late diagnosis. In any-event, the decision to end a pregnancy on the grounds of 
abnormality cannot be rushed. It will require careful discussion with the consultant and the 
general practitioner, and the mother must have time in which to compose her thoughts and 
make up her mind.®. 


49. Consultants giving evidence to the Committee have repeatedly said that patients seeking 
an abortion when they are 20 weeks or more pregnant are the most distressed that they see. Many 
are the victims of some personal tragedy. There is clearly a need for improved education, 
counselling and awareness in regard to family planning and abortion services, particularly among 
very young women’. 


50. The Committee draw attention to the view expressed by two witnesses that the number of 


late abortions would be reduced it if were made easier for women to have an abortion at an early 
stage of pregnancy (QQ 643, 718). The Committee have little doubt that this conclusion is 
correct, but make no recommendation in this respect because the point is outside their terms of 
reference. 


51. Finally, the Committee would not wish to see any impediment placed in the way of the 


victim of rape or incest who is desirous of terminating her pregnancy. 








'See item 4 of Appendix 3, p 22 below. 

>, Special Report pp 186, 198. 

3 Special Report p 186. 

* Special Report p 134. 7 

> Special Report pp 109, 112, 134, 142; QQ 265, 368, 372. 
‘Special Report pp 180, 206. 
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PART 4 THE COMMITTEE’S APPROACH 


52. The Committee emphasise that the enquiry with which they have been entrusted is in no 
way concerned with the propriety of therapeutic termination of pregnancies, but only with their 
propriety at a late gestational age (over 24 weeks). The arguments for and against permitting 
abortions obviously differ widely according to whether the reason for the abortion is Ground | 
(preserving the mother’s life), Grounds 2 and 3 - the so-called social grounds - or Ground 4 
(substantial risk of serious handicap). The Committee are not called upon to weigh those 
arguments because the law already provides for women to have access to the termination of their 
pregnancies under conditions laid down in the Abortion Act. The sole question the Committee 
have to consider is whether those conditions should be more strictly drawn for termination in the 
later stages of the gestational period. 


53. This subject is one which deeply divides the medical and nursing professions, religious 
bodies, social workers and indeed society at large. They however are not personally affected, 
except doctors and nurses to the extent that they carry out the treatment in a particular case. 
Above all it is the woman who has to undergo the physical trauma of child birth. It is she who is 
primarily responsible for the child in its early days and usually for much longer. In many cases 
she may not even have the support of the child’s father. It is the mother’s health and her needs 
which must be at the forefront of any discussion of abortion. They have to be placed on one side 
of the scales. On the other side of the scales is the duty of society to protect the unborn child. But 
neither the natural desire of the mother to protect her own health and to decide her own needs, 
nor the duty of society to protect the unborn child, is in the Committee’s opinion unqualified. 
The task of the Committee is to reach a conclusion as to where the balance rightly lies between 
mother and unborn child if a statutory ground for terminating the pregnancy exists. 


54. There are two questions which in the opinion of the Committee need to be considered. 
First, should it continue to be lawful to terminate pregnancies, in acute cases, down to the 
completion of the 28th week of pregnancy as at present, or even beyond the 28th week? Or in the 
alternative should the maximum gestational age for abortions be reduced below the present 
limit? Secondly, should a medical practitioner, acting in good faith, operate under the shadow of 
a prosecution for child destruction under the 1929 Act? 


55. The Committee have recommendations to make in each of these contexts. First and 
foremost the Committee recommend that the maximum gestational age for abortions should not 
in general be reduced from 28 weeks to 24 completed weeks as proposed by the Bill under 
consideration by the Committee. The Committee consider that a safety net must be preserved to 
permit a pregnancy to be terminated at the 11th hour, if that is thought essential in the interests 
of the mother; for example, if it is found late in the day that she is carrying a child which has no 
brain (anencephalous) and is therefore going to live only for minutes or hours, or runs a 
substantial risk of some other severe abnormality. In such circumstances it might be lacking in 
humanity to subject that mother to the agony of knowingly carrying such a child to full term. The 
better approach is to preserve some flexibility in the system to answer the extreme case. Such 
flexibility exists under the present law. The evidence which the Committee have received from 
all sides indicates that both the Health Departments and the medical profession have acted most 
responsibly within that framework to limit the number of late abortions. The Committee 
therefore do not believe that there should be an unqualified imposition of a maximum gestational 
age of 24 weeks. As explained earlier in the Report extremely few pregnancies are in fact 
terminated after the completion of 24 weeks of pregnancy, and only an NHS hospital may 
perform an abortion at so late a time. 


56. At the same time, the Committee recognise that there is considerable public anxiety as 
regards the question of late abortions. The Committee recommend, in order to give a sense of 
reassurance to society, that there should be introduced into the 1967 Act a provision that no 
-abortion shall be carried out after the completion of the 24th week of pregnancy on ground 2 
unless the two registered medical practitioners who are required by section 1(1) of the 1967 Act 
to give their opinion, instead of certifying that there is a “‘risk of injury to the physical or mental 
health” of the mother, shall certify that the termination of the pregnancy is essential to her 
health. Furthermore, the Committee recommend that no abortion should be permitted after the 
completed 24th week of pregnancy on ground 3 alone (as indeed reflects the present de facto 
position). 


57. The question remains whether the existing 28-week limitation should continue to apply to 
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ground 2 and ground 4 cases. Having regard to the restrictions already imposed administratively 
by the combined force of the Health Departments and the medical profession on abortions after 
24 weeks of pregnancy the Committee see no purpose in retaining the 28-week restriction at all. 
If, for example, an unborn child were diagnosed as grossly abnormal and unable to lead any 
meaningful life, there is in the opinion of the Committee no logic in requiring the mother to carry 
her unborn child to full term merely because the diagnosis was made too late to enable an 
operation for abortion to be carried out before the 28th completed week. Moreover further 
changes or improvements in medical practice can be reflected in corresponding changes in the 
administrative rules without recourse to legislation. Subject, therefore, to the recommendation in 
paragraph 56 (that abortions on ground 3 alone should be unlawful after 24 completed weeks) the 
Committee favour the abolition of a maximum gestational age for abortions which (as previously 
explained) almost certainly found its way inadvertently into the 1967 Act. 


58. The Committee also recommend that the 1967 Act should be totally disengaged from the 
1929 Act and that the section 5 proviso should be removed from the 1967 Act, with the 
consequence that the existing 28-week gestational limit for lawful abortions derived from the 
1929 Act will cease to apply; and that the 1967 Act should specifically enact that a medical 
practitioner, acting in good faith and in full compliance with the other provisions of the 1967 
Act, should not be liable to prosecution under the 1929 Act. The law of England and Wales would 
then be broadly similar to the law of Scotland. One of the unfortunate effects of the section 5 
proviso, as has already been mentioned, is that many practitioners, and possibly most 
practitioners, wishing to avoid the possibility of a prosecution under the 1929 Act, approach the 
request for an abortion on the basis that the woman is 2 weeks later in her pregnancy than she is 
estimated to be. The Committee consider that this example of defensive medicine, though 
understandable as the law now stands, is highly undesirable. Medical practitioners who act in 
good faith should not stand in fear of the criminal law. . 
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PART 5 CONCLUSIONS 
59. The Committee recommend:- 
(1) That the Infant Life (Preservation) Bill [H.L.] should not proceed; 
(2) That subsection (1) of section 5 of the Abortion Act 1967 should be repealed: 


(3) That the Abortion Act 1967 should be further amended by providing that a registered 
medical practitioner terminating a pregnancy in good faith in accordance with the provisions of 
that Act should not be liable to prosecution for the crime of child destruction under the Infant 
Life (Preservation) Act 1929. The law of England and Wales would then be similar to the law of 
Scotland, which imposes no statutory time limit on termination of pregnancies. 


(4) That section 1 of the Abortion Act should be further amended so as to provide that, if the 
woman has been pregnant for 24 weeks or more, the pregnancy shall not be terminated under 
subsection (1)(a) by reference to her physical or mental health, unless two registered medical 
practitioners shall be of the opinion that the termination of the pregnancy is essential to her 
physical or mental health. 


(5) That section 1 of the Abortion Act should be further amended so as to provide that, if the 
woman has been pregnant for 24 weeks or more, the pregnancy should not be terminated on the 
ground only of risk of injury to the physical or mental health of any existing children of her 
family. 


(6) That if, contrary to Recommendation (3), Parliament wishes to impose a statutory 
maximum gestational age at which pregnancies can lawfully be terminated, such statutory 
restriction should be imposed by specific provision in the Abortion Act 1967, and not by a cross- 
reference to the Infant Life (Preservation) Act 1929. 
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APPENDIX 1 
Orders of Reference etc 
Die Mercurii 22° Julii 1987 


Infant Life (Preservation) Bill [H.L.]-It was moved by the Lord Houghton of Sowerby that the bill 
be now read a second time; the motion was agreed to and the bill was committed to a Select 
Committee. 


Die Lunae 9° Novembris 1987 


Infant Life (Preservation) Bill [H.L.]-It was moved by the Chairman of Committees, That, as 
proposed by the Committee of Selection, the Lords following be named of the Select 
Committee on the Bill: 

Brightman, L. (Chairman) 
Butterworth, L. 

Faithfull, B. 

Gloucester, Bp. 

Houghton of Sowerby, L. 
Hunter of Newington, L. 
Llewelyn-Davies of Hastoe, B. 
McGregor of Durris, L. 
Warnock, B. 


That the Minutes of Evidence taken before the Committee from time to time be printed and, if 
the Committee think fit, be delivered out; 


That the proceedings of the Select Committee on the Infant Life (Preservation) Bill [H.L.] in 
the last session of Parliament be referred to the Committee; 


That the Committee have power to appoint Specialist Advisers; 
That the Committee do meet on Tuesday, 10th November at eleven o’clock; 


The motion was agreed to. 
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APPENDIX 2 
List of witnesses 
The following witnesses gave evidence. Those marked * gave oral as well as written evidence. 


*Abortion Law Reform Association (memorandum printed in Special Report p 188) 
Dr P Barbor 
Department of Health and Social Security 
Family Planning Association 
Meriel Gillman 
Dr Barbara R Jacobs 
*Laifé 
Dr John M McLean 
*Right Reverend Dr Hugh Montefiore (previous written and oral evidence printed in Special 
Report p 55) 
Mothers’ Union 
*Dr P R Norris 
*Mr D B Paintin (first memorandum printed in Special Report p 133) 
*Royal College of Midwives (memorandum printed in Special Report p 204) 
Royal College of Psychiatrists 
*Dr Wendy Savage (memorandum printed in Special Report p 204) 
Working Party on Fetal Viability and Clinical Practice 
Gerard Wright QC 


See also the list printed in Special Report p 10. 


22 REPORT OF THE 


APPENDIX 3 
Published documents considered by the Committee. 
Copies of these publications have been placed in the Library of the House of Lords. 
1. Severely Handicapped Infants: a discussion document by Madeleine Simms. 


2. The Scope of the Offence of Child Destruction by Dr J Keown (Law Quarterly Review, 
January 1988). 


3. Case histories of parents who have brought up handicapped offspring: British Journal of 
Psychiatry, 1977, vol 131, p 79; Journal of Medical Ethics, 1986, vol 12, p 72. 


4. ‘Abortion and Mentally Handicapped Women” Paper by K A Day, Consultant Psychiatrist. 


See also the list printed in Special Report p 11. 
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APPENDIX 4 
Infant Life (Preservation) Bill [H.L.] (HL Bill 6) 


A 
BILL 


INTITULED 


An Act to reduce the period of pregnancy which for the purposes of 
the Infant Life (Preservation) Act 1929 is evidence that a woman was 
pregnant of a child capable of being born alive. 


Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows: 


Amendment of s. 1(2) of 1. In section 1(2) of the Infant Life (Preservation) Act 1929 (length 

Infant Life (Preservation) of pregnancy which is evidence under that Act that a woman was 

Act 1929. ° : 5 66 

1929 c. 34, pregnant of a child capable of being born alive) for the words “‘twenty- 
eight weeks” there shall be substituted the words “twenty-four 
weeks”. 

Short title, 2.—(1) This Act may be cited as the Infant Life (Preservation) Act 

commencement 1 9 8 a) . 

and extent. 


(2) This Act shall come into force at the end of the period of two 
months beginning with the date on which it is passed. 


(3) This Act extends to England and Wales only. 


Infant Life (Preservation) Act 1929 (c. 34) 


An Act to amend the law with regard to the destruction of children 


at or before birth. [10th May 1929] 
Punishment for child 1.—(1) Subject as hereinafter in this subsection provided, any 
destruction. person who, with intent to destroy the life of a child capable of being 


born alive, by any wilful act causes a child to die before it has an 
existence independent of its mother, shall be guilty of felony, to wit, of 
child destruction, and shall be liable on conviction thereof on 
indictment to penal servitude for life: 


Provided that no person shall be found guilty of an offence 
under this section unless it is proved that the act which caused the 
death of the child was not done in good faith for the purpose only 
of preserving the life of the mother. 


(2) For the purposes of this Act, evidence that a woman had at any 
material time been pregnant for a period of twenty-eight weeks or 
more shall be prima facie proof that she was at that time pregnant of a 
child capable of being born alive. 


Prosecution of offences. 2.—(1) [repealed]. 


(2) Where upon the trial of any person for the murder or 

manslaughter of any child, or for infanticide, or for an offence under 

1861 c. 100. section fifty-eight of the Offences against the Person Act 1861 (which 
relates to administering drugs or using instruments to procure 
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1861 c. 100. 


1898 c. 36. 


Short title and extent. 


abortion), the jury are of opinion that the person charged is not guilty 
of murder, manslaughter or infanticide, or of an offence under the 
said section fifty-eight, as the case may be, but that he is shown by the 
evidence to be guilty of the felony of child destruction, the jury may 
find him guilty of that felony, and thereupon the person convicted 
shall be liable to be punished as if he had been convicted upon an 
indictment for child destruction. 


(3) Where upon the trial of any person for the felony of child 
destruction the jury are.of opinion that the person charged is not 
guilty of that felony, but that he is shown by the evidence to be guilty 
of an offence under the said section fifty-eight of the Offences against 
the Person Act 1861, the jury may find him guilty of that offence, and 
thereupon the person convicted shall be liable to be punished as if he 
had been convicted upon an indictment under that section. 


(4) [repealed]. 


(5) Section four of the Criminal Evidence Act 1898 shall have effect 
as if this Act were included in the schedule to that Act. 


3.—(1) This Act may be cited as the Infant Life (Preservation) Act 
1929. 


(2) This Act shall not extend to Scotland or Northern Ireland. 
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APPENDIX 5 


Abortion Act 1967 (c. 87) 


An Act to amend and clarify the law relating to termination of pregnancy by registered medical 


practitioners. 


[27th October 1967] 


References to Minister of Health to be construed as references to Secretary of State: SI. 
1969/1688, arts. 2, 3, 5(4)(a) 


Medical termination of 
pregnancy. 


Notification. 


1.—Subject to the provisions of this section, a person shall not be 
guilty of an offence under the law relating to abortion when a 
pregnancy is terminated by a registered medical practitioner if two 
registered medical practitioners are of the opinion, formed in good 
faith— 

(a) that the continuance of the pregnancy would involve risk to 
the life of the pregnant woman, or of injury to the physical or 
mental health of the pregnant woman or any existing 
children of her family, greater than if the pregnancy were 
terminated; or 

(b) that there is a substantial risk that if the child were born it 
would suffer from such physical or mental abnormalities as 
to be seriously handicapped. 


(2) In determining whether the continuance of a pregnancy would 
involve such risk of injury to health as is mentioned in paragraph (a) 
of subsection (1) of this section, account may be taken of the pregnant 
woman’s actual or reasonably foreseeable environment. 


(3) Except as provided by subsection (4) of this section, any 
treatment for the termination of pregnancy must be carried out in a 
hospital vested in the Secretary of State for the purposes of his 
functions under the National Health Service Act 1977 or the National 
Health Service (Scotland) Act 1978 or in a place approved for the 
purposes of this section by the Secretary of State. 


(4) Subsection (3) of this section, and so much of subsection (1) as 
relates to the opinion of two registered medical practitioners, shall not 
apply to the termination of a pregnancy by a registered medical 
practitioner in a case where he is of the opinion, formed in good faith, 
that the termination is immediately necessary to save the life or to 
prevent grave permanent injury to the physical or mental health of the 
pregnant woman. 


2.—(1) The Minister of Health in respect of England and Wales, 
and the Secretary of State in respect of Scotland, shall by statutory 
instrument make regulations to provide- 

(a) for requiring any such opinion as is referred to in section | of 
this Act to be certified by the practitioners or practitioner 
concerned in such form and at such time as may be 
prescribed by the regulations, and for requiring the preserva- 
tion and disposal of certificates made for the purposes of the 
regulations; 

(b) for requiring any registered medical practitioner who termi- 
nates a pregnancy to give notice of the termination and such 
other information relating to the termination as may be so 
prescribed; 

(c) for prohibiting the disclosure, except to such persons or for 
such purposes as may be so prescribed, of notices given or 
information furnished pursuant to the regulations. 
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Application of Act to visiting 
forces etc. 


1952:c716/: 


1964 c. 5. 


(2) The information furnished in pursuance of regulations made by 
virtue of paragraph (b) of subsection (1) of this section shall be 
notified solely to the ['Chief Medical Officers of the Department of 
Health and Social Security, or of the Welsh Office, or of the Scottish 
Home and Health Department.] 


(3) Any person who wilfully contravenes or wilfully fails to comply 
with the requirements of regulations under subsection (1) of this 
section shall be liable on summary conviction to a fine not exceeding 
[?£1,000]. 


(4) Any statutory instrument made by virtue of this section shall be 
subject to annulment in pursuance of a resolution of either House of 
Parliament. 


3.—(1) In relation to the termination of a pregnancy in a case where 
the following conditions are satisfied, that is to say— 


(a) the treatment for termination of the pregnancy was carried 
out in a hospital controlled by the proper authorities of a 
body to which this section applies; and 


(b) the pregnant woman had at the time of the treatment a 
relevant association with that body; and 


(c) the treatment was carried out by a registered medical 
practitioner or a person who at the time of the treatment was 
a member of that body appointed as a medical practitioner 
for that body by the proper authorities of that body, 


this Act shall have effect as if any reference in section 1 to a registered 
medical practitioner and to a hospital vested in the Secretary of State 
included respectively a reference to such a person as is mentioned in 
paragraph (c) of this subsection and to a hospital controlled as 
aforesaid, and as if section 2 were omitted. 


(2) The bodies to which this section applies are any force which is a 
visiting force within the meaning of any of the provisions of Part I of 
the Visiting Forces Act 1952 and any headquarters within the 
meaning of the Schedule to the International Headquarters and 
Defence Organisations Act 1964; and for the purposes of this section— 

(a) a woman shall be treated as having a relevant association at 
any time with a body to which this section applies if at that 
time- 

(i) in the case of such a force as aforesaid, she had a 
relevant association within the meaning of the said Part I 
with the force; and 

(ii) in the case of such a headquarters as aforesaid, she 
was a member of the headquarters or a dependant within 
the meaning of the Schedule aforesaid of such a member; 
and 


(b) any reference to a member of a body to which this section 
applies shall be construed- | 


(i) in the case of such a force as aforesaid, as a reference 
to a member of or of a civilian component of that force 
within the meaning of the said Part I; and 

(ii) in the case of such a headquarters as aforesaid, as a 
reference to a member of that headquarters within the 
meaning of the Schedule aforesaid. 





‘Words substituted by S.I. 1969/388, Sch. 1. 
* Words substituted by (E.W.) Criminal Law Act 1977 (c. 45), s. 31(1), Sch. 6 and (S.) Criminal Procedure (Scotland) Act 
1975 (c. 21), s. 289C(1), Sch. 7C. 
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Conscientious objection to 
participation in treatment. 


Supplementary provisions. 
1929 c. 34. 


Interpretation. 


1861 c. 100. 


Short title, commencement 
and extent. 


4.—(1) Subject to subsection (2) of this section, no person shall be 
under any duty, whether by contract or by any statutory or other legal 
requirement, to participate in any treatment authorised by this Act to 
which he has a conscientious objection: 


Provided that in any legal proceedings the burden of proof of 
conscientious objection shall rest on the person claiming to rely 
on it. 


(2) Nothing in subsection (1) of this section shall affect any duty to 
participate in treatment which is necessary to save the life or to 
prevent grave permanent injury to the physical or mental health of a 
pregnant woman. 


(3) In any proceedings before a court in Scotland, a statement on 
oath by any person to the effect that he has a conscientious objection 
to participating in any treatment authorised by this Act shall be 
sufficient evidence for the purpose of discharging the burden of proof 
imposed upon him by subsection (1) of this section. 


5.—(1) Nothing in this Act shall affect the provisions of the Infant 
Life (Preservation) Act 1929 (protecting the life of the viable foetus). 


(2) For the purposes of the law relating to abortion, anything done 
with intent to procure the miscarriage of a woman is unlawfully done 
unless authorised by section | of this Act. 


6.—In this Act, the following expressions have meanings hereby 
assigned to them:- 


“the law relating to abortion” means sections 58 and 59 of the 
Offences against the Person Act 1861, and any rule of law relating 
to the procurement of abortion; 


7.—(1) This Act may be cited as the Abortion Act 1967. 


(2) This Act shall come into force on the expiration of the period of 
six months beginning with the date on which it is passed. 


(3) This Act does not extend to Northern Ireland. 
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APPENDIX 6 


Offences against the Person Act 1861 (c. 100) Ss. 58-59 


Administering drugs or using 
instruments to procure 
abortion. 


Procuring drugs, &c. to cause 
abortion. 


Attempts to procure Abortion 


58. Every woman, being with child, who, with intent to procure her 
own miscarriage, shall unlawfully administer to herself any poison or 
other noxious thing, or shall unlawfully use any instrument or other 
means whatsoever with the like intent, and whosoever, with intent to 
procure the miscarriage of any woman, whether she be or be not with 
child, shall unlawfully administer to her or cause to be taken by her 
any poison or other noxious thing, or shall unlawfully use any 
instrument or other means whatsoever with the like intent, shall be 
guilty of felony, and being convicted thereof shall be liable... 1 to be 
kept in penal servitude for life... 2 


S. 58 explained by Abortion Act 1967 (c. 87), ss. 1, 5(2) 


59. Whosoever shall unlawfully supply or procure any poison or 
other noxious thing, or any instrument or thing whatsoever, knowing 
that the same is intended to be unlawfully used or employed with 
intent to procure the miscarriage of any woman, whether she be or be 
not with child, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable. ..2 to be kept in penal servitude... 3 


S. 59 explained by Abortion Act 1967 (c. 87), ss. 1, 5(2) 


a eT i eee i 
Words repealed by Statute Law Revision (No. 2) Act 1893 (c. 54). 


* Words repealed by Statute Law Revision Act 1892 (c. 19) and Statute Law Revision (No. 2) Act 1893 (c. 54). 
> Words repealed by Statute Law Revision Act 1892 (c. 19). 
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APPENDIX 7 


COMPARATIVE STATISTICS ON MAXIMUM PERMITTED GESTATIONAL AGES FOR 
ABORTION (Source: HC Deb Cols 49-51 7 December 1987) 


Ms. Richardson: To ask the Secretary of State for Social Services what information he has as to 
the grounds on which abortion is available (a) in France after 10 weeks, and (b) in Italy after 12 
weeks. 


Mr. Newton: I understand that the position is as follows: 

(a) France—The law provides for abortion after 10 weeks if the continuing pregnancy will 
place the health of the woman in grave danger or if there is a strong probability that the child will 
suffer from a particularly serious condition recognised to be incurable. 

(b) Italy—Italian law permits abortion after 90 days if her continuing pregnancy would 
endanger the woman’s life or her physical or mental health, for example because of the risk of 
fetal abnormality. 


Ms. Richardson: To ask the Secretary of State for Social Services what information he has as to 
(a) the maximum number of weeks pregnancy within which an abortion may legally be 
performed, and (b) the grounds on which legal abortion is available, in (i) Austria, (ii) Bulgaria, 
(111) Finland, (iv) the German Democratic Republic, (v) Hungary, (vi) Norway, (vii) Poland, (viii) 
Sweden, (ix) Switzerland, (x) Turkey, and (xi) Yugoslavia. 


Mr. Newton: I understand that the position is as follows: 


Austria 

1. Up to 12 weeks gestation the law allows abortion on demand, providing the woman first 
visits a medical counselling panel. 

2. After 12 weeks gestation abortion is allowed: 

(i) if it is necessary to avert a grave danger to the pregnant woman’s life or serious damage to 
her physical or mental health; 

(ii) if there is a grave danger that the child’s mental or physical health will be seriously 
damaged; 

(iii) if the woman was a minor at the time of conception. 

3. There is no gestational age beyond which all abortions become illegal. 


Bulgaria 

Abortion is allowed on demand up to 10 weeks gestation for married women with two or more 
living children, married women over 40 with one living child, unmarried women of any age and 
in the case of rape or incest. 


Finland 

Abortion is allowed: 

1. Up to 12 weeks gestation when: 

(i) domestic circumstances are such that caring for the child would be a great strain on the 
mother; 

(ii) when conception takes place in certain specified circumstances, such as rape; 

(iii) when either or both parents is unfit, through illness or otherwise to look after the child. 

2. Up to 20 weeks gestation when the mother was under 17 or over 40 at the time of conception 
or had already borne four children. 

3. Up to 24 weeks gestation where there are reasons to believe that the child will be feeble 
minded or physically unhealthy. 

4. At any gestational age when the continued pregnancy or childbirth would engander the life 
or damage the health of the mother. 


Hungary 

1. Abortion is legally available on demand up to 12 weeks gestation (or 18 weeks in the case of 
a single mother). 

2. Beyond this, individual cases are considered on their merits by a committee which normally 
includes the woman’s GP. This committee takes into account the mother’s health, marital status, 
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number of children, previous abortions etc. 24 weeks is the latest gestational period normally 
considered by the committee but in exceptional cases a later abortion might be permitted. 


Norway 

The law permits abortion: 

1. Up to 12 weeks gestation on demand. 

2. Up to 18 weeks on the following statutorily defined grounds: 

(i) if the pregnancy, birth or care of the child may result in unreasonable strain upon the 
physical or mental health of the woman; 

(ii) if the pregnancy, birth or care of the child may place the woman in a difficult life situation; 

(iii) if there is a major risk that the child may suffer from a serious disease as a result of its 
genotype or disease or harmful influence during pregnancy; 

(iv) if the woman becomes pregnant as a result of rape or incest; 

(v) if the woman is severely mentally ill or mentally retarded. ' 

3. After 18 weeks abortion is only permitted to save the life of the mother or if the fetus when 
born will not be viable. 


Poland 

1. The law allows abortion on demand up to 12 weeks gestation. 

2. At any gestational age after 12 weeks abortion is only permitted when the mother’s health is 
at risk or when the fetus develops abnormally. 


Sweden 

1. Abortion is allowed on demand up to 12 weeks gestation. 

2. Between 12 and 18 weeks abortion on demand is still available but must be preceded by a 
special investigation which includes counselling. 

3. After 18 weeks, special grounds must be shown and the permission of the Board of Health 
and Welfare is required. No abortions are permitted if there are grounds to suppose that the fetus 
is capable of surviving. 


Switzerland 

Swiss law permits abortion at any gestational age if it is performed by a qualified doctor who 
has taken a second opinion and when no other means is available to remove a risk to the life or 
health of the mother. Decisions on whether or when to terminate pregnancies are taken by 
doctors and it is understood that interpretation of the legislation varies considerably from 
Canton to Canton. 


Turkey 

1. Turkish law allows abortion on demand up to 10 weeks gestation provided there are no 
grounds for concern for the mother’s health. 

2. After 10 weeks gestation abortion is permissible if: 

(i) the pregnancy represents or is expected to represent a threat to the mother’s life; 

(ii) the prenancy is expected to produce disabilities in the baby to be born or in future 
generations. 


Yugoslavia 
1. Yugoslav law allows abortion on demand up to 10 weeks gestation. 
2. Up to 20 weeks gestation abortion is allowed by permission of the Medical Commission. 


3. Exceptionally, if medical indications exist abortion may be allowed regardless of the length 
of gestation. 


MINUTES OF EVIDENCE 


TAKEN BEFORE THE SELECT COMMITTEE 
ON THE INFANT LIFE (PRESERVATION) BILL [H.L.] 


MONDAY 16 NOVEMBER 1987 


Present: 


Brightman, L. (Chairman) 


Butterworth, L. 
Gloucester, Bp. 


Hunter of Newington, L. 
Llewelyn-Davies of Hastoe, B. 


Houghton of Sowerby, L. McGregor of Durris, L. 


The Birth Control Trust’s Memorandum is printed in the Special Report, pp. 133-135 


Examination of Witness 


Mr D B Paintin, Reader, Department of Obstetrics & Gynaecology, St Mary’s Hospital Medical School, and 
Chairman of the Birth Control Trust, called in and examined. 


Chairman 


470. The Committee are most grateful for your 
written evidence and for your attendance here 
today. They have decided that they would like to 
hear your oral evidence in private. You will, in due 
course, receive a transcript of your evidence and it 
will be open to you to indicate any passages in the 
transcript that you regard as confidential and those 
passages will not be published. You are, I think, a 
Fellow of the Royal College of Obstetricians and 
Gynaecologists, and a Reader in those subjects at St 
Mary’s Hospital Medical School? 

A. That is correct. 


471. Could you tell me what a ““Reader”’ is? 

A. Well, a Reader is something rather less than a 
Professor. It is the name of the second member of a 
department and usually somebody like myself with 
a rather special interest which perhaps has not 
justified promotion further! 


472. You are also Chairman of the Birth Control 
Trust. 
A. Yes. 


473. Could you tell me just in a sentence what are 
the objects of that organisation? 

A. Essentially to educate people about contracep- 
tion, abortion, the structure of the family, the health 
and happiness of women and children. 


474. May the Committee assume that in giving 
your further evidence you are giving your own 
personal evidence and opinions and not necessarily 
the official views of the Birth Control Trust, if it has 
any? 

A. Yes. My own views should be regarded as being 
nearer those of the Birth Control Trust than of the 
Royal College of Obstetricians and Gynaecologists. 
I am certainly not a spokesman for the latter but I 
will combine my personal views with those of the 
Birth Control Trust. To all intents and purposes 
they are identical. 


475. But the evidence you give will be your own 
opinion? 
A. Yes. 


476. Could I begin by asking for a little informa- 
tion on the methods adopted when terminating a 
pregnancy prematurely? Am I right in thinking that 
there are four methods in current use: administra- 
tion of prostaglandin; caesarean section; vacuum 
aspiration; and extraction? 

A. Yes, that is approximately correct. The 
methods you have described apply to varying 
gestations. Suction, for example, is only appropriate 
up to 12 to 14 weeks; dilatation and evacuation is 
appropriate from 12 to 14 weeks to about 22 to 23 
weeks. Caesarean section is a term not usually used 
when it comes to abortion. We usually use the term 
hysterotomy, but it is really a synonym for the same 
procedure. 


477. Is extraction used? 
A. I imagine you are talking about vacuum 
extraction? 


478. No, I was not. I have read of it under the 
name of dilatation and extraction. 

A, That is not a term I use although some might. It 
is more commonly called dilatation and evacuation. 


479. Is that used? 
A. Yes, it is, indeed. 


480. For any particular gestational period? 
A. I use dilatation and evacuation between 12 
weeks and 23 weeks. 


481. Prostaglandin, you say, is appropriate until 
12 to 14 weeks? 

A. Prostaglandin is appropriate at almost any 
gestation these days, but it is commonly used in the 
NHS from about 14 weeks onwards. 


482. I see. 
A. Up to the limit for legal abortion. 


483. Are there any particular circumstances in 
which any of these methods are used at the present 
day? 

A. Perhaps I should give you a mini lecture on 
methods. I think it would be helpful and save the 
Committee’s time. When the pregnancy is up to 12 
weeks, the procedure is to anaesthetise the woman, 
to dilate the cervix to an aperture that measures in 
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16 November 1987] 


[Chairman Contd] 

millimetres about the same as the number of weeks 
of gestation (at ten weeks this would be ten 
millimetres) and then a suction tube is inserted into 
the uterus and the pregnancy is sucked out. This 
procedure is quick, efficient and quite easy to do. At 
12 to 14 weeks the foetus and placenta become too 
bulky and too firm to disintegrate and pass down the 
suction cannula so the method of abortion must be 
changed. In Health Service units, at this point, a 
prostaglandin method is used. The prostaglandin is 
administered and the woman has a labour similar in 
length and in discomfort to labour experienced at 
term. After that time she expels the foetus, usually 
dead, together with the placenta and the abortion is 
complete. This process is appropriate up to 23 or 24 
weeks, to the point where we believe the time limit 
for abortion currently exists. Dilatation and evacua- 
tion is an alternative to using prostaglandins. With 
this procedure, in my service, we treat the woman 
specially overnight to prepare the cervix and then 
the following day she is anaesthetised for the 
abortion itself. The overnight preparation makes the 
cervix soft and open and then it is possible to stretch 
the opening until it is 15 to 18 to 20 millimetres 
wide, and then to use special forceps to empty the 
uterus. The advantage of the method from the 
woman’s point of view is that she does not have to 
experience the painful labour caused by prostaglan- 
dins. Another advantage is that the complication 
rate is lower—at least up to 18 weeks—for this 
method compared to the prostaglandin method. 
From 18 weeks onwards dilatation and evacuation 
can only be done after effective preparation of the 
cervix the previous day. Some gynaecologists cease 
to use dilatation and evacuation at 18 weeks, 
preferring to use prostaglandins from that point 
onwards so that an intact foetus is expelled after a 
labour. Hysterotomy, a surgical method involving 
opening the abdomen and then the uterus, is 
reserved for late termination where the vaginal 
route is inappropriate for some technical reason. It 
is the method with the highest complication rate 
and is used very infrequently. 





484. If the prostaglandin method is used is urea 
always injected into the amniotic cavity? 

A. No, that is used only when prostaglandin is 
injected directly into the amniotic fluid around the 
foetus. Increasingly the prostaglandin is used in 
pessary form in the vagina from where it is absorbed 
and stimulates contractions in the uterus. 


485. What is the purpose of injecting urea? 
A. To kill the foetus. 


486. At what gestational ages would an injection 
of urea be used? 
A. Usually between 16 and 23 weeks. 


487. So it would be done at a time when the 
foetus would be quite incapable of being born alive? 

A. Indeed, yes, only in the part of the pregnancy 
where we believe that to be true. 


488. Thank you very much. I would like to 
establish the gestational period which is considered 


Mr D B PamtTIN 


[Continued 








medically necessary to enable a pregnancy to be 
terminated in any case in which the child, if born, 
would be seriously handicapped in the statutory 
sense. 

A, Yes. 


489. My question is a rather long one. What I 
would like to do is to put the whole of it to you but 
ask you not to answer it because I will come back to 
the components of the question. Could you assume 
that a woman presents herself to a hospital in time, 
that there has been no avoidable delay on the part of 
herself or her general practitioner or of the hospital, 
so that any tests which are indicated can be carried 
out in time. By what gestational age do you consider 
it is reasonably certain that any serious handicap 
capable of being discovered before birth would in 
fact be discovered? That is to say, how long does the 
medical profession need in order to detect for 
certain the existence of a serious handicap assuming 
no avoidable delay? Supplemental to that, what days 
would one have to add to the period which you 
indicate in answer to the first question in order to 
allow time for the mother to be informed, for a 
consultation to take place with the mother to decide 
whether or not to terminate, and to arrange for and 
commence the termination treatment, again assum- 
ing no avoidable delays? So the first question is, 
assuming no avoidable delays, what time is needed 
in terms of gestational age to be certain of detecting 
any diagnosable serious handicap? 

A, Well, it is a complicated question that really 
requires another mini-lecture. If we include all 
serious handicap that is detected, we really need to 
be able to terminate pregnancy up to about 25, 26 or 
27 weeks. 


490. In order to discover the actual date for 
termination is really the second part of my question. 
The first part is, how long does the medical 
profession need to discover? 

A. A small minority of serious defects cannot be 
discovered with confidence before 24 to 25 weeks, 
but such cases are very exceptional. None has come 
my way personally in the course of the last two to 
three years. In the data for 1986 published recently 
there were around about 109 terminations done for 
English resident women at 24 weeks or later, of 
which 43 per cent were for foetal malformation. 
That is a very small number for the country as a 
whole and it is those I am talking about in relation 
to very late detection and very late termination. 
These are infants where the kidneys have failed to 
form or where there is doubt about the slow rate of 
growth of the brain or, sometimes, where defects in 
the skeleton in the infant cannot be detected and 
diagnosed with complete confidence until then. 


491. As soon as the serious defect is discovered, 
obviously consultations have to take place, things 
have to be arranged for the pregnancy to be 
terminated. How much would one have to add to 
your 24 to 25 week period to allow for that? 

A. I think a minimum of three days, but when 
handicap is diagnosed late it is usually as a result of 
the sequence of tests, so the woman and her partner 
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have been anxious and asking questions for some 
time and usually already have a strong opinion as to 
the correct course of action if the diagnosis is 
established. But it is my view whenever abortion is 
being considered the assessment consultation 
should be followed by a period of time before action 
is taken. I believe that three days is about the right 
interval of time under those circumstances. Some 
couples require longer but I think in the instance we 
are talking about—late diagnosis of serious handi- 
cap—the couple will already have considered their 
decision before these crucial three days prior to the 
termination itself. 


492. Thank you very much. Could I come to the 
expression “capable of being born alive’? Am I right 
in thinking that an anencephalic baby, if not 
stillborn, may live for minutes or hours but no 
longer? 

A. Yes, that is correct. 


_ 493. On a very narrow interpretation of the 
expression an anencephalic baby may be said to be 
capable of being born alive. On the other hand the 
draftsman of the Abortion Act thought that the 
expression meant viable. 

A. Yes. 


494. A viable foetus which obviously an anence- 
phalic baby is not. Can you say what you or the 
medical profession in general considers the expres- 
sion ‘“‘capable of being born alive’? means? 

A. The Act* speaks of “‘A child capable of being 
born alive.” I think it is important to put ‘“‘child”’ 
into the context here because a child means some- 
thing different from a foetus. A foetus, I think, by 
definition belongs to the first part of pregnancy 
before independent existence is possible, even with 
the skilled assistance of neonatologists. So we are 
talking about a child, a person who could live if 
given the necessary support. It is difficult for the 
doctor to see an anencephalic as a child; it is alive at 
birth in the common law sense but has no capacity 
for sustained existence, so custom and usage lead 
the doctor to certify the anencephalics in general as 
stillbirths and not as live births. 


495. What measure of life does the medical 
profession think is meant by “‘capable of being born 
alive’? 

A. In the terms of the Infant Life (Preservation) 
Act they see it as meaning sustained survival. 


496. In paragraph 3.2(b) of your written evi- 
dence, on page 134, you say, “A survey of 21 centres 
in England and Wales in 1982 showed that the 
amniocentesis result was not available until 24 
weeks in 2.8 per cent of pregnancies tested and, in 17 
centres, 13.7 per cent of the consequent abortions 
were not performed until 24 weeks or later ...”” Now, 
that is the year 1982. Do you know if any later 
information is available? 

A. No. This was a survey that was commissioned 








* The Infant Life (Preservation) Act 1929 





by the Foetal Viability Committee, which is a joint 
committee between the Royal College of Obstetri- 
cians, the British Paediatric Association and the 
Royal College of General Practitioners. As far as I 
know, no equivalent survey has been made since 
that time. 


497. Could you turn to 4.2(b) on page 135, where 
you suggest that if the Bill we are considering were 
accepted, there should be an amendment providing 
for a definition of pregnant’ for a period of 24 weeks 
or more. Now, you say that the definition should 
hinge on ultrasound measurement of the foetus. We 
were told by Professor Beard that ultrasound dating 
will give a date with plus or minus ten days at the 
most, and usually it is more accurate than that, that 
is to say, a maximum spread of 20 days with 
ultrasound testing. Do you agree with that opinion, 
or would you qualify it in any way? 

A. I confirm the statement made by Professor 
Beard. In reading my written evidence last night I 
felt I had been unwise in suggesting 65 mms and the 
use of ultrasound. It would be better to leave the 
determination of gestation to the clinical judgment 
of the doctor. Foetuses differ in size, and ultrasonic 
measurement, although useful in giving a hard end 
point for legal abortions, is likely to be unfair to 
some pregnant women. When I have a patient at this 
difficult end of the abortion range, I do not use the 
65 mms that I quoted in my written evidence, but 60 
mms which is the mean measurement for the head 
of a foetus at about 23 weeks, but with 95 per cent 
confidence limits from 21 weeks and 4 days to 24 
weeks and 3 days. If the foetal head measures more 
than 61 mms, I usually consider that it is too late to 
be terminated, but I take into consideration, of 
course, other factors such as the date of the woman’s 
last period, and what she says about the duration of 
pregnancy. Most of us who occasionally have to do 
late abortions use ultrasound in this way; the doctor 
feels a need for some firm point at which he can say 
“Yes” and ‘‘No”’ because of the difficulties of purely 
clinical judgment. 


498. In our interim report dealing with this, we 
said that on the evidence which we had received it 
was impossible to measure the period of a preg- 
nancy with a greater degree of accuracy than a 
spread of about 3 to 4 weeks. Would you say that is 
the right way of putting it? 

A. I think that is rather a broad limit. I think most 
people feel that ultrasound gives the plus or minus 
ten days that Professor Beard mentioned. 


499. In other words, three weeks would be a 
better way of expressing it? 

A. Yes. There is another important point to make 
here. About 30 per cent of women are uncertain of 
the date of their last period, or have an irregular 
cycle, so that the determination of gestation is 
difficult. This problem has been partly solved by the 
use of ultrasound standards; these standards are 
derived from pregnancies in which the woman said 
she knew the date of her last period but, even so, the 
relation between foetal size and gestation still has an 
element of uncertainty in it. 
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500. Thank you very much. My last question 
arises on the wording of the Abortion Act. I do not 
suppose you have got a copy with you. I have got the 
relevant page photographed and I will have it passed 
to you. (Same handed) The Abortion Act is IL8 in 
our original collection of papers. Section 1(1)(a) of 
the Act defines one of the cases in which the 
premature termination of the pregnancy is lawful as 
“The continuance of the pregnancy would involve 
risk of injury to the physical or mental health of the 
existing child(ren) of the family of the pregnant 
woman ...”. Could you tell tell the Committee from 
your own knowledge the sort of circumstances in 
which that particular case is relied on by the medical 
profession as authorising the premature termination 
of a pregnancy? Do you meet it in practice? 

A. Indeed, yes. A case occurred this morning—not 
quite at the top limit of gestation (she was 16 weeks 
pregnant), she is a girl of 18 years of age of Irish 
origin who has a child already that she is caring for 
with difficulty. She is living in bed and breakfast 
accommodation in Paddington. The partner who 
gave rise to the first pregnancy has abandoned her 
and is living with someone else. She then formed a 
new relationship and the current pregnancy is a 
consequence of this. He has now left her and she is 
coping with a young child in bed and breakfast 
accommodation at the age of 18, a long way from 
her parents in Ireland who do not want anything to 
do with her because they feel that she has let the 
family down and disobeyed the tenets of her 
religion. Now, in her case, to go on with the 
pregnancy is clearly going to be very stressful for 
her; her ability to care for the existing child is 
suspect, but her ability to care for two children is 
very uncertain indeed, and I would see the termina- 
tion of the present pregnancy as being necessary for 
the health of the women herself and of her existing 
child. 

Chairman] Thank you very much. Those are the 
questions I wish to ask you but I think others of their 
Lordships will also wish to put questions to you. 


Lord Houghton of Sowerby 


501. I have one question. It is concerning para- 
graph 2 on page 134, about the percentage of 
abortions that take place within given periods of 
gestation. Since we are engaged in a study of the 
cause and number of late abortions, which is really 
the only issue politically as well as technically, the 
question arises whether easier methods of getting 
early abortions would help to obliterate later abor- 
tions. I notice that you say that in practice, 85 per 
cent of abortions are performed before the 13th 
week, and more than 98 per cent before the 20th 
week of pregnancy. I am concerned with the 
difference between the 85 per cent and 100 per cent. 
Do you think that there are features about the 
period up to 12 weeks that should receive attention 
in order to enable people to get abortions early? 
That is the question I am asking you. What obstacles 
are in the way of that that could be removed? Are 
they in referrals, or in the system, or are there 
psychological difficulties of the women concerned 
that cannot be overcome except probably by the 


women themselves? Can you offer an opinion about 
that? Could we get more abortions up to the 12th 
week if some of the conditions in which abortions 
are considered during that period were re-exam- 
ined? 

A. Thank you. Yes, I am sure that we could. 
English abortion law is relatively restrictive in 
needing the opinions of two doctors. Many conti- 
nental countries allow abortion with the help of one 
doctor, and do not insist on the conditions for 
abortion that we have in our Abortion Act. Iam sure 
that if abortion up to 12 weeks was made more 
easily accessible, because the law was less restrictive, 
more abortions would be done early. I would suggest 
that abortion might be done by agreement between 
the women and a doctor, but with no second 
opinion and no need to stick to the strict terms of 
the Abortion Act. A further reason for delay in 
obtaining abortion in this country is the way in 
which provision is organised in the Health Service. 
If the law was changed to make early abortion more 
liberal, I am sure the non-NHS clinics would 
develop a service to meet the needs of the new law 
but, at the moment, many abortions occur after 12 
weeks because women have difficulty in getting 
prompt help in the Health Service. There is often 
delay before they can get a pregnancy test from their 
GP; the GP often insists on one or two consulta- 
tions, often a week apart, before he will agree to a 
referral to a NHS gynaecologist and in many 
districts, NHS gynaecologists are not keen to see 
abortion requests and they limit the number they 
will see to, perhaps, two a week. When she is seen, 
and if abortion is agreed, there may be a further wait 
before he can find a place in his gynaecological ward 
for her operation. In a study from Wessex in the 
1970s the average waiting time in the NHS was 4 
weeks, but was only 2 weeks in a non-NHS service. 
A great deal could be done to avoid late abortion if 
the NHS made special provision for those seeking 
termination of pregnancy. This would require in- 
struction from the DHSS to health authorities to 
make provision for the known number of termina- 
tions occurring in their district. The numbers of 
abortions in those resident in a district is very 
similar from year to year and it would be quite easy 
to plan provision if there was such a direction. 
Liberalisation of the law up to 12 weeks and better 
NHS provision would increase the proportion done 
before 12 weeks and decrease the number done after 
20 weeks. In a survey conducted by the Royal 
College of Obstetricians on women having abortions 
in 1981] 20 per cent of those aborted after 20 weeks 
had been delayed significantly by inefficiency in the 
Health Service, some for as long as 12 weeks. 


502. Which brings me to the system. The Na- 
tional Health Service is complaining of cuts and 
reduction in services that must follow. We hear of 
long waiting lists for people who need relief by 
surgical and other treatment. What sort of resistance 
is there, if any, towards the abortion claim upon the 
Health Service? How do they get their place in the 
system and can they be deprived of their place in the 
system? Can consultants say “I, have more pressing 
things to do. I don’t like abortions and they'll have 


SELECT COMMITTEE ON THE INFANT LIFE (PRESERVATION) BILL [H.L.] 5 





16 November 1987] 


[Lord Houghton of Sowerby Contd] 

to wait’? Knowing the system, knowing institu- 
tional life—because I have been in it all my life one 
way and another—I can see that in the hands of an 
institution almost anything can happen to put a drag 
on your progress through it, even the general 
practitioner in the first instance, as you said a 
moment ago, saying ““Come back in a week, come 
back in three weeks, think it over’. What do you see 
about the system that is in the way? Ought the 
pregnancy and abortion services to be in separate 
units? I am anxious to know what the reality is of 
getting an abortion and getting it within certain 
weeks and if after certain weeks then different 
criteria must apply and it is made more difficult. 
First of all, you have the problem of the marginal 
differences between one zone and another which are 
a bit blurred at times, but if you have the system 
dragging, then what hope is there of making the 
theory of abortion fit facts? 

A. Surveys do show that the system is dragging. In 
the national returns about 50 per cent of women 
resident in this country who have abortions have 
them done in the NHS. Now, of that 50 per cent the 
majority have them in NHS gynaecological units, 
but a small proportion—around about 5 per cent of 
the total—have an abortion for which the NHS pays 
which is performed in non-NHS clinics—a so-called 
agency arrangement. There have been two surveys 
that have asked women who have had an abortion, 
would you have liked to have had a NHS abortion if 
it had been readily available in your district? In the 
one from Wessex Region the proportion of women 
who said yes was of the order of 90 per cent. The 
survey in Camden done a year or two later showed a 
proportion who said yes of about 65 per cent. But it 
was Clear that there was a substantial majority in 
favour of prompt, sympathetic NHS abortion were 
that to be available. Clearly in some districts it is 
known to women and to their general practitioners 
that this is not the situation and these GPs channel 
their patients away from the NHS. There are 
anecdotal reports of the experiences that women 
actually have in the NHS. The Lane Committee’s 
report contains several pages of comments women 
made about their experience at NHS hospitals, 
many of them adverse, and it is clear to me from 
talking to patients that some women still have bad 
experiences. It is also clear from talking to colleag- 
ues that they erect mechanisms for minimising the 
number of abortion patients they see. They perhaps 
say, “I can see two a week” or “I'll not see anybody 
after 12 weeks unless they are under 16 or unless it is 
a case of foetal malformation.” The barrier is 
erected through the hospital appointments system, 
GPs in the locality soon know of its existence and 
learn to send their patients elsewhere. Some consul- 
tants behave in this way because they have not come 
to terms with abortion and they do not really know 
where they stand personally with regard to its 
morality but even if they want to help women 
through the Abortion Act, they are often faced with 
very limited resources. They may have a gynaeco- 
logical unit with perhaps 30 beds and there may be 
three consultants using these beds: there may be an 
8 week waiting time for non-urgent outpatient 
appointments, a one or two year waiting time for 
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admission for non-urgent procedures such as sterili- 
sation and certain types of hysterectomy. Faced 
with that sort of pressure of work it is very difficult 
to know how much priority to assign to a woman 
who is stressed by an unwanted pregnancy, and the 
amount of priority she gets depends very much on 
the personal attitude of the gynaecologist to this 
problem. The Abortion Act allows doctors a great 
deal of discretion in deciding which women should 
have an abortion and which should not. Doctors can 
exercise that discretion by making abortion difficult 
locally, but usually they are able to justify this on 
grounds of their workload or their personal view of 
the effect of stress factors on a woman’s life. 


Lord Hunter of Newington 


503. How does this compare with conditions in 
Professor Baird’s unit, because he was one of the 
pioneers. 

A, Sir Dougald Baird had one advantage of 
working in Aberdeen with generous provision of 
gynaecological beds and, although there were wait- 
ing times for admission, they were quite moderate. 
Dougald Baird, as the leader of the gynaecological 
team in Aberdeen, saw women with unwanted 
pregnancies as having great need and he assigned 
them as much priority as a woman who might have 
cancer would have. 


Lord Houghton of Sowerby 


504. Mention of the name of Dougald Baird leads 
me to my next question. Have regional variations in 
the opportunities for abortion under the National 
Health Service disappeared? There were at one 
stage, of course, some notorious areas where, owing 
to the attitude of the head of the department 
concerned—Birmingham was an especial case—the 
proportion of NHS abortions were very much lower 
than elsewhere. It is not surprising that Liverpool 
was a difficult area. Have we largely got rid of that 
now? 

A. No. The national data show clearly that there 
are still marked variations between regions and 
between districts and it appears that this reflects the 
attitude of senior consultants, present and past, 
rather than the provision of services. But, of course, 
there are sometimes other explanations. For 
example, Newcastle, in the Northern Region, has a 
good reputation for providing abortion in the NHS: 
90 to 95 per cent of women resident in the district 
who have abortions have NHS abortions, but the 
abortion rate for Newcastle is near the national 
average whereas the abortion rate for the centre of 
big cities such as Liverpool and Birmingham is very 
much higher, so the NHS has much more to cope 
with there. Abortion rates are expressed as abortions 
per 1000 women aged 15 to 44 per year. The national 
rate is about 12 to 13. The rate in Newcastle is about 
12, and this should be contrasted with my own 
district of Paddington and North Kensington in 
London where the rate in the NHS is 26 and the 
overall rate is 43. Some personal studies of mine 
relating abortion rates to census data in 1981 show 
that there is a strong association between high 
abortion rates and inner city deprivation. It is quite 
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easy if a consultant is sympathetic and has a district 
with a lower abortion rate to provide a high 
proportion of the abortions in the NHS while a 
similarly sympathetic consultant in part of the 
country with a high rate needs extra resources if he 
is to provide a proper service. 


Baroness Llewelyn-Davies of Hastoe 


505. Could I go to paragraph 2 on page 134 
again? The last line refers to non-resident women. 
Does that mean non-resident in Great Britain? 

A. It does indeed. These are the so-called foreign 
women. 


506. One has seen tremendous allegations in the 
press and on television that foreign women come 
over in hundreds in order to have late abortions 
because they cannot get them at home, but you say 
that in 1985, I think, only 2 foreign women had an 
abortion? 

A. No. The whole sentence reads “Of the 30,772 
abortions performed on non-resident women, only 2 
were at 25 weeks or later”. 


507. Yes. Your figures are right, are they? 

A. That is a direct quote from the 1985 abortion 
statistics published by OPCS. 

Chairman] We have actually got that in our 
report. It is in one of the DHSS statistics which they 
gave us. I have got a copy here. 

Baroness Llewelyn-Davies of Hastoe: I was very 
surprised by recent press reports absolutely not to 
that effect. 


Chairman 


508. The figures I have got in front of me are, for 
1985, of the 171,000 abortions in total, non- 
residents accounted for just over 30,000. I think you 
keep more or less at the same proportion until you 
get down to week 24, is that right, and after week 24 
non-resident abortions are absolutely minimal. 

A. Yes, and this is because of the agreement 
between the DHSS and the non-NHS nursing 
homes. 


Baroness Llewelyn-Davies of Hastoe 


509. Thank you. I have one more question, about 
chorion biopsy. We have had rather conflicting 
evidence in our previous existence with some people 
saying that chorion biopsy is well on the way to 
being available almost everywhere, and will be very 
beneficial, and also rather blurring the fact that it 
does not detect the things like spina bifida and 
structural, I believe it is called, malformation. It 
only detects the other kind. Is that right? 

A. Yes. Chorion biopsy removes a small fragment 
of tissue from the placenta and information is 
obtained from the genetic material within the cells 
in the chorion villus. The information that can be 
obtained is first and foremost about the chromo- 
somes and in this way one can diagnose Down’s 
Syndrome and, also, certain rarer chromosome 
problems. It is also possible for,molecular biologists 
to use gene probes to recognise certain inherited 
diseases in these cells; this requires very sophisti- 


cated technology. Abnormalities of the shape of the 
foetus cannot be detected by chorion biopsy and in 
the reasonably foreseeable future one cannot see the 
method being developed to the point where they 
can. Currently we are dependent on ultrasound to 
recognise such structural abnormalities and the 
current ultrasound methodology does not allow this 
with any degree of reliability until between 16 and 
20 weeks. 


Chairman 


510. Is it right to say that chorion villus biopsy 
does not show up any defects in the central nervous 
system? 

A. Yes, that is correct. These have to be visualised 
on the ultrasound machine. The fact that your 
Committee has received rather conflicting informa- 
tion about chorion biopsy reflects the fact that 
research is in progress. In the columns of The Lancet 
each week there are letters making claims and then 
letters the following week criticising the claims. This 
particularly relates, for example, to the rate of 
miscarriage following chorion biopsy. My colleagues 
at Kings College Hospital claim that using a needle 
guided through the mother’s abdominal wall by 
ultrasound they have miscarriage rates of the order 
of 1-2 per cent. Other centres believe that the rate is 
nearer 4-5 per cent. There is a discussion in the last 
number on this very point and it is clear that there is 
a need for more research before the exact risks are 
known. 


Baroness Llewelyn-Davies of Hastoe 


511. Could I ask you a question which you may 
not feel you can answer? I have heard from some 
gynaecologists that in two or three years time the 
detection of I think they are called genetic defects 
like familial bowel diseases will be detected in the 
amniotic fluid, and various other things like Hun- 
tington’s Chorea and so on. Can you comment on 
that? 

A. The amniocentesis method removes fluid from 
around the foetus and within that amniotic fluid are 
cells shed by the foetus. They come from the mouth 
and respiratory tract of the foetus and perhaps from 
the genital area. From these cells one can grow 
chromosomes and also perform the type of gene 
probe analysis that I mentioned with regard to 
chorion biopsy. It is possible to use the cell cultures 
to detect certain biochemical disorders. The prob- 
lem with amniocentesis is getting the appropriate 
size of sample of fluid safely and with current 
methodology we wait until 16 weeks have been 
completed before attempting to sample the fluid 
when around about 20 ml are removed. This is 
followed by a miscarriage rate which is somewhere 
between 0.5 per cent and | per cent Amniotic fluid is 
present from the time when there is a tiny sac 
containing an embryo around about 3 weeks after 
conception but the volume of fluid is very small. It is 
possible, with skilful ultrasound guidance and a fine 
needle, to obtain fluid at, say, 12 or 14 weeks, but 
the volume obtained has to be much smaller than at 
16 weeks, the number of cells obtained is fewer and 
there are technical difficulties in culturing these 
relatively less mature cells. There is also consider- 
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able concern that depriving the foetus of this fluid at 
this point in pregnancy might predispose to foetal 
malformation. It is thought that one of the functions 
of amniotic fluid is to create a fluid-filled space in 
which the foetus lives and, until about 26 weeks of 
pregnancy, the foetus moves freely in this space and 
sO is protected from external presure and the 
violence in the outside world. If a foetus begins to 
develop in the woman’s abdominal cavity and not 
the uterus and has to push the organs apart as it 
grows this fluid-filled space does not exist in quite 
the same way. Without the uterus filled by fluid 
there is pressure on the growing foetus and should 
such a foetus survive to be rescued by abdominal 
surgery there are almost always severe deformities. 
These are not necessarily permanent but can be 
quite serious, such as dislocation of the hip, bilateral 
clubbed feet and distortion of the head and chest. 
There is some information to suggest that amnio- 
centesis at 16 weeks may very occasionally be 
associated with such pressure deformities and if it 
was done as early as, say, 12 weeks in order to get a 
result by 15 or 16 weeks, the incidence of pressure 
deformity might increase quite sharply; this is a very 
difficult area in which to experiment in the human. 
Who is going to volunteer? Would it be ethical to do 
it? Although I believe there have been a few samples 
taken at that gestation, there is a great deal of 
anxiety that it may not be a proper course of action. 


512. You do not think there is much future, then, 
in detecting things like Huntington’s Chorea and the 
genetic diseases? 

A. Chorion biopsy is very suitable for detecting 
such abnormalities, and I think the chorion biopsy 
will be used where there is a family history. It is a 
better technique than amniocentesis from that point 
of view. However, such problems are very rare 
indeed in the general run of foetal abnormalities in 
the country as a whole. 


Chairman 


513. This is not carried out after week 14, is that 
correct? 

A. It depends on the research work you consult, but 
most of the research published so far has involved 
pregnancies of between 8 and 12 weeks, and experts 
seem to favour around about 9 to 10 weeks. 
However, some workers are taking samples from the 
placenta at any point in pregnancy, and apparently it 
is possible to do chromosome studies then. 


Bishop of Gloucester 


514. Can I take you back to the question asked by 
Lord Houghton about the possibility that making 
abortion more available earlier in pregnancy might 
have an effect upon later abortions? I gained the 
impression from your answer that you would favour 
this, and in effect would make earlier abortion 
available freely by consultation with a person’s own 
GP but no second opinion. Would you complete the 
picture in your own mind, nevertheless, by putting 
more obstacles or at least making it more difficult 
for abortion to be authorised or take place in later 
pregnancy, or would you still think that should 





follow the same pattern? If the answer is that you 
would make a distinction, could you say first why 
and secondly whether there is a particular time in 
pregnancy when you would alter the system? 

A. It is a complex question. First of all, early 
abortion is very desirable because it is easy and 
much safer than later abortion. The emotional 
burden borne by the woman and her family is 
smaller. I think it is desirable, therefore, in the 
arrangement of the law to have an incentive to come 
early. Now, the present law is broadly phrased and 
very useful for doctors who wish to help women 
with unplanned pregnancies, but it is restrictive 
from the point of view of the women themselves, 
and I think it would be sufficiently restrictive for the 
current wording of the Act to remain in force from 
12 weeks onwards but with more liberal arrange- 
ments prior to 12 weeks. Before 12 weeks I would 
allow the woman to make the decision herself, the 
role of the doctor being to provide her with 
information about the risks of termination, the risks 
of going on with the pregnancy and, if she wished, to 
help her to clarify her mind about the decision. 
Some people go impulsively into the abortion 
situation but, with counselling, gain a new perspec- 
tive and decide to continue their pregnancy. But I 
would not make counselling mandatory. I think the 
medical person should see himself or herself as a 
provider of information and of counselling, and, 
when necessary, the person who performs the 
abortion skilfully. 


Lord Butterworth 


515. Within the 12 weeks, it would be in large part 
for the woman to decide, subject to the opinion of 
one doctor and presumably the second doctor who is 
carrying out the abortion anyhow? There would be 
two medical opinions involved? 

A. Yes, there probably would be. The GP will not 
have the skills or facility to perform the abortion. 
Indeed, at the moment he cannot do it legally except 
in a hospital or registered nursing home. 


516. How is it organised at the moment? When 
the Act says “‘the opinion of two medical practition- 
ers” are we there involved with three medical 
practitioners because someone else actually carries 
out the operation? 

A. It is either two or three. In the service I run in 
the National Health Service in Paddington and 
North Kensington the first opinion is usually that of 
the referring GP. In 90 to 95 per cent of the cases he 
will recommend abortion in the letter he sends me 
and he has already signed the green legal form that 
must precede the performance of an abortion. I am 
the second opinion. I countersign the green form 
and then the abortion proceeds. I may perform it 
myself or it may be performed by a junior member 
of my team under my supervision. So there is a third 
doctor involved. In the non-NHS clinics there is 
more separation between assessment and abortion 
performance. The two opinions are usually obtained 
in the advisory bureau, then a third doctor—not a 
signatory on the green form—usually performs the 
abortion. He can perform the abortion without 
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considering the detail of the case; the fact that the 
woman has two doctors’ signatures on her green 
form is sufficient to make the abortion legal under 
the Act. But clearly he must be aware of the 
circumstances of the case in order to perform the 
abortion safely. 


517. Under this proposal, if the case were within 
12 weeks, the limitation set out in section I(a) and (b) 
of the Abortion Act would not apply. 

A, That would be my opinion, yes. I am arguing 
for an entirely woman-centred decision. The doc- 
tor’s role would be to facilitate, not to decide, so the 
number of doctors involved would not be material 
from the point of view of the decision. In my 
experience, when a woman consults a doctor with an 
unplanned pregnancy, in at least half the cases the 
woman has made up her mind for reasons that on 
inspection seem sound within the terms of the 
Abortion Act to the two doctors. A further 30 per 
cent have made up their mind and the doctors feel 
able to support the decision but the woman has a 
fair amount of guilt and anxiety with which she 
needs help. About 20 per cent have a serious degree 
of ambivalence and are actually seeking professional 
help in resolving their uncertainty about what to do. 
Woman who request abortions in early pregnency 
are more likely to be certain of their decision and to 
be in my first 50 per cent category. The women 
presenting later tend to be those whose lives are 
difficult and disorganised and who are in conflict as 
to what to do. 


518. I must not interfere with the Bishop but he 
had a part two to his question: if you achieve these 
changes, how would you wish to have the second or 
later period dealt with from a statutory point of 
view? 

A. I think as at present. I think two doctors should 
form an opinion that an abortion is necessary in this 
woman’s case after 12 weeks and the wording of the 
present Act would be appropriate. 


Bishop of Gloucester 


519. Can I just press the point as to why, if the 
approach is woman-centred, it really matters 
whether it is before or after 12 weeks? 

A. Yes, the liberal part of me believes that the 
woman should always be free to choose but the 
medical part of me feels that we need, as far as 
possible, to perform termination in the first three 
months to avoid complications. There must be a 
clear incentive to come early. I think if abortion 
were woman-centred with the doctor acting as 
facilitator up to 12 weeks there would be that strong 
motivation, there would still be some women who 
came late, but their need for abortion would usually 
be self evident, they would tend to be rather similar 
to the case I described earlier of the 18-year-old with 
an existing child and a series of unsatisfactory 
relationships. 


Lord Butterworth 


520. In your written evidenge to us you said that, 
if the Committee came out in favour of recommend- 
ing 24 rather than 28 weeks for the operation of the 








presumption, it would be necessary to make an 
exception for those cases where the child, if born, 
would suffer such physical and mental abnormali- 
ties as to be seriously handicapped. What would 
your view be if, in its wisdom, Parliament were 
eventually to come down in favour of 18 weeks? 

A. I think this would have a very adverse effect. It 
would practically prevent termination following 
amniocentesis. 


521. Could that be catered for by some exception 
of the kind that you mention if we had 24 weeks? 

A. The effect of Mr Alton’s Bill could be modified 
by putting in an exception for malformation after 18 
weeks, but I believe that the women who currently 
have terminations for social factors that are causing 
them severe stress would be very seriously harmed 
by depriving them of termination between 18 and 23 
or 24 weeks I see them as being as deserving as those 
carrying a handicapped foetus. 


Lord Hunter of Newington 


522. Can we go back to page 135, 4.2(c)? At the 
end, “‘Capable of being born alive’ should be 
defined as being able to breathe at the time of birth 
so that long term survival is possible....”. Could you 
expand on this a little bit because it leaves a good 
deal of uncertainty, does it not? 

A. It does, but it is an area where I ish it is 
difficult to find a satisfactory definition. But the 
current situation is that “A child capable of being 
born alive” could be alive only in the common law 
sense with beating heart and limb movement but 
with no capacity to breathe in the physiological 
sense. If ‘the ability to breathe air’ was added to the 
definition this would indicate that the lungs were 
mature. The intention is to define a foetus which, if 
born, could survive in the long term by breathing air 
even though mechanical assistance and skilled neo- 
natal care was necessary. 


523. The word “independently” comes in. 
A. No, I said longterm survival. 


Chairman 


524. I think by judicial interpretation, so far as 
there is any, it means independently of the mother. 
In other words, if the child has not got lungs that are 
capable of functioning, it would not be capable of 
being, it would not be born alive because it would 
not be capable of survival once it was severed from 
the mother, is that correct? 

A. That is the gist of the meaning, yes. 


Lord Hunter of Newington 


525. Does the word “independently” 
this or not? 

A. I am just trying to see “independently” in my 
text here— ‘‘‘Capable of being born alive’ should be 
defined as able to breathe at the time of birth so that 
long term survival is possible (even if this means 
specialised medical care for the first few weeks).” 


improve 


526. I just wondered if “breathe independently at 
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birth” might help? I am thinking of the person there 
with the baby born having to make a decision. 

A. All of us as obstetricians, when we are 
presented with a foetus that has been born which is 
now an infant separated from its mother, feel we 
have got to give the infant the greatest chance of life 
that it can have. If a woman miscarries, say, at 23 or 
24 weeks, and the infant is making breathing 
attempts, then it must be given the best quality care 
that that particular unit can provide. When one is 
considering abortion, the focus is on the woman and 
not on the foetus, and there is great difficulty in 
knowing where the dividing line should be between 
the mother having the predominance of right and 
the foetus having rights which balance those of the 
woman. Around about 24 weeks, the foetus, if born, 
has a chance of survival—maybe 10 to 15 per cent 
in the 24th or 25th week—but with perhaps a 30 per 
cent chance of handicap. If, by mischance, in a 
normal wanted pregnancy, the foetus is born at that 
point, then we feel duty bound to give it the very 
best chance of developing and doing well. If, in 
contrast, we are dealing with a situation where the 
woman is severely stressed by a pregnancy and 
continuing the pregnancy might well threaten her 
mental health, the fact that the foetus is, say, 23.5 
weeks and nearing the point of viability must be 
taken into consideration, but it is not quite suffici- 
ently “‘a child capable of being born alive’ for me to 
feel that the interests of the foetus should take 
precedence over those of the woman. 


527. So this is case law within the law, is it? 
A. Indeed, yes, but the Abortion Act—— 


528. I am not being critical of it. 

A. Well, as you can see from the way I am talking, 
it is not an easy thing for doctors to handle either, 
and the only good thing is that the occasions for 
making such difficult decisions occur very infre- 
quently. The number of abortions to English resi- 
dent women after 18 weeks is only 3 per cent, and 
this difficult 24 week point we are dealing with 
involves a fraction of | per cent. 


Lord McGregor of Durris 


529. Mr Paintin, I wanted to follow up really 
Lord Hunter’s last question. Did you have time to 
read the evidence that Professor Rodeck gave us in 
May? 

A. Yes, I saw that. 


530. The Bishop of St Albans questioned him 
about terminating pregnancies after 28, 29 or 30 
weeks, and then came on to discuss anencephalic 
foetuses and then Professor Rodeck in reply to a 
direct question whether doctors performing termi- 
nations in those circumstances would feel vulnera- 
ble in terms of the law said that he was not aware of 
obstetricians feeling vulnerable with anencephaly. 
You have just said that the difficult instances occur 
very rarely. I wondered whether you were able to say 
if you found the law in this area a constant anxiety 
when reaching your clinical judgments? Are you 
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always thinking, having made a clinical decision, 
how it would fit in with the law? 

A. No, I do not think I am. I think when serious 
abnormality has been discovered in a foetus by 
modern ultrasound techniques, and in the past by 
X-ray methods, when terminations are done very 
late they are only done because this foetus has such a 
grave malformation that there really is no realistic 
prospect of sustained life after birth. The anence- 
phalic is a case in point. Such pregnancies have been 
terminated when diagnosed by doctors for a very 
long period of time. I think if you go back into the 
past, the last century and the beginning of this, the 
dilemma was overcome by defining them as mon- 
sters, so they were not children with a capacity for 
life and it was felt that destruction was the appropri- 
ate action. That terminology disappeared in the 
1930s, but the practice of destroying a pregnancy 
when it contains such a foetus has persisted, and still 
happens very occasionally. The use of ultrasound 
routinely in most pregnancies around about 18 
weeks has resulted in the vast majority of these 
serious malformations being discovered then, and 
they are mostly terminated as late abortions before 
24 weeks. 


531. Thank you. The other thing is that you have 
practised in Scotland where, as you know, the law is 
different from that in England, and as far as one can 
see from the statistics there is very little difference 
in the outcome. Did you find when you moved from 
Scotland to England to a different legal atmosphere 
any marked difference? 

A. The question has to be looked at in historical 
perspective, because I worked in Scotland between 
1956 and 1963, prior to the Abortion Act. Professor 
Sir Dougald Baird, for whom I worked, believed 
strongly that women stressed by social circum- 
stances in pregnancy and requesting an abortion 
should receive skilled medical abortion. He felt free 
within the context of Scottish law to do that. The 
contrast I met on coming to England was that 
nobody would terminate pregnancies for those 
reasons, because they felt restricted by the Offences 
Against the Persons Act and the Aleck Bourne 
Ruling. There was the feeling that in most cases 
abortion would be illegal and they would be at risk. 
Now it is interesting that since 1968, when the 
Abortion Act came into operation, the English 
abortion rate has always been higher than the 
Scottish abortion rate. The Abortion Act does apply 
in Scotland, but the Infant Life (Preservation) Act 
does not, and there is no official upper gestation 
limit. I think the truth of the matter is that the detail 
of the Infant Life (Preservation) Act has less 
influence than the fact that both doctors and women 
feel increasingly reluctant to perform abortions as 
gestation advances. The current pattern of abortion, 
certainly up to 20-23 weeks, is controlled by clinical 
circumstances and the moral view of the women and 
the moral view of the doctor. I think in Scotland 
that is true as well. It is only at around this threshold 
of 23 or 24 weeks that doctors begin to look over 
their shoulder at the law. It is noticeable, for 
example, that in the non-NHS clinics, the number of 
abortions performed at 24 weeks or later has fallen 
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since the DHSS came to an agreement with the 
nursing home proprietors, awareness of the inter- 
pretation of the laws by the DHSS has had a limiting 
effect. 


Lord Butterworth 


532. That is another important point in the 
limitation, is it not? The law does not apply because 
in all the other things you mentioned the adminis- 
tration of the DHSS in relation to when abortions 
occur, be it in private clinics or in the NHS, creates 
a limit which is lower than that contained in the 
statute? 

A. Yes, that is right. 


Bishop of Gloucester 


533. Can I draw Mr Paintin a little bit more on 
the social factor and stress argument by referring to 
s. 5.2(c) in his written submission, which is the last 
paragraph on page 134? “In 1981 the main reason 
for late abortions was difficulty in the woman herself 
in accepting that she was pregnant, in revealing the 
situation to others and in making the necessary 
decisions.” I am not sure whether that is the main 
reason also in later years, and therefore why 1981 
was singled out there, nor am I quite sure how late 
abortion would be defined actually in that context, 
but this is stated to be a factor threatening the 
mental health of the woman. Could you draw that 
out a little bit for us? How does that work in 
practice? 

A. The first thing to understand is that there has 
been anxiety about late abortion in this country for 
a long time and in the early 1980s this stimulated the 
Royal College to set up a special research pro- 
gramme. For the first time for research purposes 
workers were allowed access to the confidential 
notification forms every doctor must complete after 
each abortion. All the notifications for terminations 
after 20 weeks were scrutinised and a questionnaire 
sent to the gynaecologist who had performed the 
abortion to get more information. A sample of 
notification forms of those pregnancies terminated 
earlier was used for comparison purposes. The 
results of the research were published in a book in 
1984 and that is quoted at the end of this paragraph 
here and the information in the paragraph comes 
entirely from this study. It is very difficult to do such 
studies—they are costly, they require many hours of 
work and no similar study has been accomplished 
since that time. That was a one-off snapshot of 
abortion in 198]. 


534. You can testify yourself from personal ex- 
perience about the women? 

A. The paragraph accords entirely with my per- 
sonal experience and my personal analyses of these 
situations. Women coming for termination early, 
say, 6 to 7 weeks, tend to be women with a stable 
relationship, with a partner, usually married, often 
they have got pregnant because of the failure of a 
contraceptive method. They have a well-organised 
life in which they see themselves having a satisfying, 
appropriate role. Their assessinent of the pregnancy 
is that it would cause them great stress by disturbing 


the organised nature of their life, they feel very 
strongly that they want a termination. They sel- 
dom exhibit any ambivalence. They often show 
distress that they have got themselves into this 
situation and are not happy about asking for 
abortion but they see it as being the proper thing 
to do. In contrast, when a woman requests abor- 
tion at 18 weeks or more she tends to be young, 
unmarried, and has often had a series of relation- 
ships, each of which has ended in failure: she 
often comes from a home where there has perhaps 
been only one parent not quite coping and, as a 
young person, she has failed to have the example 
of caring parents who could have taught her to 
model herself on them. As a teenager she finds 
herself away from home seeking a relationship, 
hungry for love, affection and support—something 
she has not been able to get from her parent or 
parents: she meets a sequence of young men who 
are often groping for similar affection and support 
themselves. The relationship goes on for a time, 
often without contraception, and there may or 
may not be a pregnancy. If there is a pregnancy, 
this tests the relationship which: is often very 
fragile. They are each trying to get love from the 
other, neither has anything much to give at all. A 
pregnancy in that situation becomes very stressful 
and often breaks the relationship and then the 
woman has to cope with the pregnancy and per- 
haps a child as an unsupported young single per- 
son. Quite often she does not cope if she goes on 
with the pregnancy. We have much experience of 
women giving birth under those circumstances and 
then failing in child care in the first two years. 
Such a young woman, because of her poor health 
education, sometimes does not really accept that 
she is pregnant when her first period is late. She. 
waits until the second or even the third is late, 
then she thinks “I must be pregnant, anyway I’m a 
bit sick in the morning” and goes to see her 
doctor, He tends to be an inner city GP and is 
often an older man and not seen as being very 
sympathetic, or easy to approach. She may not get 
very prompt or efficient help. Ultimately she sees 
the gynaecologist when she is perhaps 14, 15 or 16 
weeks pregnant. She is still unhappy to have a 
termination; half of her feels “If the child was 
born perhaps this child would be my family and 
love me in a way nobody else ever has”. Then she 
feels, ““Well, I’m living in very poor accommoda- 
tion, the local authority may give me a flat but I 
shall be very lonely”. Perhaps she has experience 
of a friend who gave birth and appreciates the 
social isolation involved. The boyfriend has al- 
ready disappeared and she really feels she cannot 
cope. From the legal point of view we would 
accept that under those circumstances continu- 
ing the pregnancy would be a stress that would 
threaten her mental health and termination is 
done. Of course, I have taken an extreme example 
to illustrate the point, but women who come late 
are much more often unmarried, much more often 
under the age of 20; those who come earlier are 
much more commonly married with good relation- 
ships, using contraception, and older. 
Bishop of Gloucester] Thank you very much. 
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535. I have just one or two points. You have 
stressed, and I am certain everybody would agree, 
that early abortions rather than late abortions are 
desirable, but it is not possible, is it, to achieve that 
wholly because of the abnormalities which may not 
be discovered or discoverable until, say, weeks 20 to 
fey : 
A. The abortions done for foetal malformation are 
a small minority of all abortions—just over | per 
cent of all terminations—but 14 per cent once you 
consider abortions from 18 weeks onwards. 


536. The figures which we have had from the 
DHSS give a fairly steady total of abortions on the 
ground of foetal abnormality between weeks 25 to 
28 and they run from 28 in 198] to 22 in 1986. That is 
weeks 25 to 28—-very, very late indeed. I have the 
figures for weeks 23 to 28 for 1986: there were a total 
of 78 abortions on the ground of abnormality. Some 
of those, I suppose, would not even be discoverable 
until weeks 23 to 28? 

A. I would estimate that some of them would be 
discovered late because of delays in the NHS and 
delays in the laboratory.! 


537. When we were discussing the optimun per- 
iod that the medical profession might work for as 
necessary to enable abortions to take place, you said 
that the consultation process with medical advisers 
and so on would take up, say, three days. How much 
more would one have to add for the difficulties of 
arranging accommodation and the treatment to be 
carried out, assuming a hospital with no undue 
delays? 

A. If it was my own hospital and supposing I was 
called this Monday afternoon and was told that a 
woman at, say, 23 weeks had a seriously abnormal 
foetus, I would talk to the woman today. I would 
probably see the woman with her husband tomor- 
row. I could arrange for her to be admitted for the 
termination on Friday. I would make a provisional 
arrangement for admission on Thursday for Friday, 
but they would have the time between now and 
Thursday evening in which to make their decision. 
Of course, they might come at the end of that time 
and say ““We haven’t decided” in which case I would 
be willing to wait till the following week. But in 
general that is the sequence of events. All gynaecolo- 
gists regard this sort of patient as having a priority 
and can almost always squeeze the woman in, 
certainly into the same week and often into the next 
three days. Such cases are infrequent, and occuring 
only a handful of times a year. 


538. Would it be reasonable to say that one 
would really want for the consultation and arrange- 


1In a few cases the woman may have failed to attend for 
antenatal care early enough. The remainder would be 
abnormalities that were detected only by ultrasound 
examinations that had to be repeated at intervals until the 
abnormality was confirmed. This can occur with microce- 
phaly, hydrocephaly and certain kidney defects. 
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ment process something of the order of a week in all 
after the abnormality had been diagnosed? 
A, That, I think, would be a reasonable time. 


539. I have one last question, and could I remind 
you that you are at liberty to give your answer in 
confidence in the sense that it need not be printed if 
you do not wish it? What happens in practice if a 
severe abnormality has been diagnosed and an 
abortion is carried out late, and the child turns out 
to be alive? It is a case of serious abnormality. 

A. I think in practice such a child would be given 
minimal care and this would mean that there would 
certainly be no attempt at artificial respiration. It 
might be given fluids to maintain hydration, but 
probably no other attention at all. I am talking now 
from the past. This has not been an experience of 
mine in recent years, because I think if one is 
performing termination of pregnancy one should 
use a technique that ensures that the foetus is dead 
under these circumstances. 


540. Ensures that it is dead before—— 
A. Dead at birth. 


541. Before the pregnancy is terminated? 

A. Yes, the process of termination should ensure 
the death of the foetus. This is the reason for using 
urea as we mentioned earlier. For example, if a 
woman needed a termination at, say, 25 weeks, 
because a grave abnormality had been diagnosed, 
the techniques would be to inject into the amniotic 
fluid a large dose of urea followed by a small dose of 
prostaglandin. Labour would start and some ten 
hours later, on average, this foetus would be born, 
but that would be dead. Now, if instead the 
prostaglandin was administered as a pessary in the 
vagina, there would be a risk of that foetus being 
born alive, and this creates great distress to all 
concerned. I think that the competent gynaecologist 
avoids that situation. 


Bishop of Gloucester 


542. The reason for killing the foetus within the 
womb is aesthetic, or one might almost say moral 
and emotional, but there is no medical reason for 
doing so, is that correct? 

A. If a decision has been taken to terminate a 
pregnancy, one is saying that this foetus is so 
abnormal that it should not be born as a human 
being. If, in contrast, you have the feeling that you 
ought to conserve this foetus, it seems to me entirely 
wrong that there should be an abortion at all. 
Abortion is always about the destruction of the 
foetus in this context, and I think it is the duty of the 
gynaecologist to do that efficiently so that the 
difficult situation you have described does not 
occur. 


Chairman 


543. You did say earlier in your evidence that 
urea would only be injected during, I think, the 
period of 16 to 23 weeks. 23 weeks would be before 
the lungs would be formed, and therefore the child 
would not be capable of being born alive. 
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A. Yes. Of course this is the usual situation. Very 
few terminations are done in the 25th or 26th week 
as was just described. It has not fallen to my lot to 
do one for several years. Those who use the intra- 
amniotic injection of prostaglandin to induce abor- 
tion between 16 and 23 weeks often use urea to 
ensure foetal death. Such foetuses have no chance of 
long term survival but, without the urea, can have a 
beating heart and can move after expulsion from the 
woman. Both woman and doctor prefer such foe- 
tuses to be born dead. 


Lord Hunter of Newington 


544. This is looking at the mother as somebody 
who is suffering: having made the decision to get rid 
of the foetus you do it in the most reasonable way 
from the mother’s point of view? 

A. Yes, indeed. 


Chairman 


545. Again, answering if you wish, in confidence, 
it would be regarded as ethical, if the abortion was 
being carried out, say, at week 25 or week 26 on the 
ground of the abnormal deformity, to destroy the 
child in the womb although at that age it might well 
be capable of being born alive? 

A. Yes. It seems to me that if it is ethical to 
perform an abortion because of substantial foetal 
malformation, it is ethical to destroy that foetus. It 
is emotionally traumatic for everybody if that 
foetus, which was intended to be born dead is born 
alive. If in fact your view is that its life is important 
and should be conserved, then the abortion itself is 
unethical because its chances of survival are very 
much prejudiced by the course of action that is 
being taken. 


546. It was brought out I think in Professor 
Taylor’s evidence that a doctor may have a very 
very difficult task when terminating a pregnancy 
prematurely because in some cases at least a 
secondary objective would be to produce the child 
alive. For example, if the termination is to save the 
mother’s life, obviously the medical profession 
would endeavour to save both lives. In other cases, 
putting it bluntly, the object must be that the child is 
not brought into the world alive, and the doctor 
would have to study very carefully, is this correct, 
what were the grounds of the abortion because the 
procedure he adopts will really be dependent on 
that? 

A. To show you an example, it is a moderately 
frequent problem to encounter a woman at the 25th 
week of a wanted pregnancy with rising blood 
pressure, which is threatening her health and life so 
that the termination of the pregnancy is urgently 
necessary. We do not call this an abortion; we call it 
premature delivery, and this is achieved by caesar- 
ean section to optimise the chance of both the foetus 
and the mother doing well. The woman must be 
delivered because otherwise she may come to harm 
and the foetus would die in utero. That caesarean 
section is done in an obstetric unit with the 
neonatologist standing by with a warm incubator 
and every effort is made to optimise the survival of 


both. There is a great deal of difference between a 
late termination done to save a woman’s life and the 
sort of late abortions we have been talking about 
earlier which are done because the woman feels it is 
wrong to be pregnant at this time, or because the 
foetus has been shown to be substantially abnormal. 
The latter are abortions in the sense that the foetus 
is not desired, but the former is a situation where the 
doctor reluctantly has to say to the woman “Your 
pregnancy must end now but we will end it in sucha 
way as to maximise the chances for both of you”’. 
Most of us do not really regard that as a termination, 
and I would doubt whether many such terminations 
of pregnancy are actually notified under the Abor- 
tion Act. They are part of obstetric rather than 
gynaecological pratice. 


Lord Hunter of Newington 


547. So they do not come into the statistics? 

A. No, because the majority would be done post 
24 weeks and they are regarded as being part of 
obstetric procedure and not regarded as coming 
under this aspect of the law. If the doctor does not 
act the woman may have a fit and die, or have a 
cerebral haemorrhage and become permanently 
handicapped. The foetus will die anyway. That is 
not abortion. 


548. In your experience, what is a rough estimate 
of that factor? 

A, In my personal obstetric practice, which is 
relatively small by NHS standards (about 400 a 
year), I might have to do this once a year. 


Lord Houghton of Sowerby 


549. May I try and put it in simple terms? If you 
are terminating because of malformation, the as- 
sumption is that that malformation would prevent 
that child from surviving or leading anything that 
could be called “‘life’’, so you terminate the preg- 
nancy in order to terminate the child. 

A. Indeed. 


550. If that termination takes place late, and 
there is a possibility that in the course of taking the 
child away it might exist for some time, but since by 
definition you have really started on the destruction 
of that by it being beyond recall as a living creature, 
does it from your point of view matter whether it is 
one kind of termination or the other? You make 
sure that the child is destroyed. 

A. I think that is the proper action once that 
decision has been taken. , 


551. But if it is the mother at risk, like the blood 
pressure case you just mentioned, then you must 
terminate for the purposes of the physical health of 
the mother, and there is no reason at all why the 
child should not survive if it can, and you would, as 
you said a moment ago, hope that both mother and 
child would do well? 

A. Yes. One would only take an action to optimise 
the survival of the foetus if one believed it was of 
sufficient size and maturity to\make that possible. 
For example, if the blood pressure problem crops up 
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as a crisis in the woman’s pregnancy at 22 weeks, 
this foetus is not going to survive even with the best 
of care and that termination would probably be 
done vaginally by the dilatation and evacuation 
method, but if at 25 weeks the foetus now has a 
chance in the nursery (maybe only a 5 to 10 per cent 
chance because foetal well being may have been 
prejudiced by the woman’s illness) a caesarean 
section will be performed. This is a little more risky 
for the woman but very much safer for the foetus. 


552. What about the mental health case, the 
woman who says “I can’t possibly cope, I am 
depressed, I don’t want this child, I would rather get 
rid of it”. This is a distressing condition but it is a 
mental condition, maybe due to environmental 
influences or whatever. Then the child itself is not 
malformed and would not be under any difficulty in 
being born alive. What is the technique you have 
then? If you decide to relieve the mother of the 
pregnancy and the child is not capable of being born 
alive, then obviously it is born dead. But if it is 
capable of being born alive, do you then say “I’m 
sorry, it’s too late’’? 

A. Gynaecologists in general interpret the law as 
meaning terminations to preserve a woman’s mental 
health are not legitimate after 24 weeks. That is the 
point at which the foetus has a chance of survival 
with the best neonatal intensive care. Terminations 
to preserve mental health are done before 24 weeks. 
My personal top limit is 23 weeks. At that gestation 
foetuses have no chance of survival if born. The 
method of termination should be the one optimal 
from the point of view of risk to the mother, but at 
the same time I think the process of termination 
should destroy the foetus, there should be no chance 
of a foetus of borderline viability being produced. I 
do not feel it is ethical to end a pregnancy and 
produce a living infant of borderline viability. If 
such an infant should survive it has such a high 
probability of being handicapped. If the foetus is to 
be given the best chance of life it should be born to 
term, and born after spontaneous labour. Almost all 
terminations are done for the sake of the woman 
and the objective of the procedure is the destruction 
of the foetus. 


553. If we are looking then at section 1(1)(a) with 
regard to the mental health of the pregnant woman 
or her family, you are saying then that 24 weeks is 
the limit under which you would do that operation? 

A. Yes, indeed. 


554. That beyond that the child is capable of 
being born alive and the mother may be distressed 
but the child could live and so 24 weeks has some 
significance? 

it te. 


555. But 18 has none, is that it? 

A. Yes, that is the case. But, of course, there is 
really a sliding scale. As the foetus moves from 
conception to birth at term, it is slowly acquiring 
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maturity and humanity. We have to choose an 
arbitrary point and say that after this time it is 
wrong to terminate. For historical reasons we have 
chosen viability as a turning point, but there is very 
little difference really between the foetus at 22 
weeks and the foetus at 24 weeks except that one has 
the chance of survival, and the other does not. In 
terms of size and shape they are rather similar. The 
decision not to perform an abortion for mental 
health reasons at 24 or 25 weeks but to do it at 23 or 
24 weeks often seems very arbitrary to the woman; it 
always seems very difficult and arbitrary to the 
doctor who has to make this difficult decision. My 
own view is that, because of the complexity of the 
pressures that give rise to unplanned and unwanted 
pregnancies, we have to accept abortion as the lesser 
of two evils and decide that up to some point in 
pregnancy it is legitimate to do a termination and 
after that point it is not legitimate, except on very 
narrow defined grounds such as grave malformation 
of the foetus, or risk to the woman’s life. The value 
of the woman as an individual in the world is being 
balanced against the value of the foetus, and the 
woman should have considerable priority over the 
foetus. Who is to know exactly where we should 
start giving the foetus priority? The current law 
gives scope for clinical judgement and gives doctors 
freedom to make these difficult decisions. 


Baroness Llewellyn-Davies of Hastoe 


556. Under the same proviso as the Lord Chair- 
man gave as to confidentiality, do you think the law 
should be 28 weeks or 24? 

A. I think there is good evidence that the current 
law is working well and, from the point of view of 
managing unplanned pregnancies and pregnancies 
containing seriously abnormal foetuses, the present 
law serves the needs of women and doctors. We 
accept at the moment that the normal foetus 
becomes a child capable of being born alive at 
around the 24 week point; but if the woman is ill 
and the foetus is prejudiced by her illness, then later 
termination can be performed legally. If the foetus is 
seriously abnormal, it does not have the same 
quality of viability until later in pregnancy. The 
seriously abnormal child, say with Down’s syn- 
drome, born at 24 or 25 weeks, does not have the 
same chance of survival as a completely normal 
foetus born at that time. So it is possible at the 
present time to perform terminations for seriously 
abnormal pregnancies containing seriously abnor- 
mal foetuses rather later than 24 weeks. I do not 
think this discretion is being abused. I think the 
national statistics show this. 


Chairman 


557. Has any member of the Committee any 
further questions to put to the witness? Mr Paintin, 
thank you very much indeed for giving us your 
evidence and all the trouble you have taken. It will 
be of very great value to the Committee. 

A, Thank you for inviting me. 
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Chairman 


558. May I first give our apologies to you that you 
have been kept waiting for quarter of an hour? I am 
sorry but we had certain matters which we wished to 
discuss. I would like to ask you both whether you are 
willing to give evidence in public. 

(Mrs Scarisbrick) We are. 


559. Does that apply to both of you? 
(Mr Davies) Yes. 


560. This session is now in public. Mrs Scaris- 
brick, you are Honorary Administrator of Life. May 
I ask you whether you have any medical or nursing 
qualifications? 

(Mrs Scarisbrick) None. 


561. Could you tell at least me—the other mem- 
bers of the Committee may know—what in essence 
is the object of the organisation Life? 

(Mrs Scarisbrick) We have three objects. One is 
political, which is to secure the full protection of all 
children from fertilisation to birth. We are abso- 
lutely opposed to the destruction of all human life 
from fertilisation. Secondly, we provide extensive 
care and help for women during pregnancy and after 
birth who are experiencing an unplanned or difficult 
pregnancy and who might be tempted or pressurised 
into having an abortion where, if they were given 
help, they would be able to resist those pressures and 
to continue with pregnancy. Last year, for example, 
70,000 women all over the United Kingdom con- 
tacted our organisation for such help. We provide 
accommodation in 60 houses throughout the United 
Kingdom for homeless pregnant women and unsup- 
ported mothers with babies, and we are the largest 
provider of such accommodation in the United 
Kingdom, statutory or charitable. Our third objec- 
tive is to educate about the nature of the destruction 
of human life, the issues that are involved, the 
development of the child during pregnancy, the 
effect of such destruction upon the mother, and we 
publish books, leaflets, posters, and we make films 
and take part in any kind of media activity that is 
suitable. 


562. Is Life registered undéf the Charities Act as 
a charity? 


(Mrs Scarisbrick) No, Life is not. We have another 
organisation which is a registered charity called Life 
Care and Housing Trust which was founded in 1977 
which is entirely separate legally and financially and 
the provision of houses and leasing of office pre- 
mises in which we conduct our counselling is done 
under the auspices of Life Care and Housing Trust. 
The people who provide the care, which is all done 
by volunteers, are members of the organisation Life 
because the Trust as a charity does not have any 
members. 


563. So the political arm of Life is non-charitable 
and what I might call the caring arm is registered as 
a charity? 

(Mrs Scarisbrick) Yes. It is slightly more compli- 
cated in that the people who belong to Life, the 
actual paid-up members—about 30,000, are doing 
all three things at once, or trying to. In other words, 
they are caring, campaigning and educating. 


564. Thank you very much. Mr Davies, you are 
the Campaign Co-ordinator of Life. 
(Mr Davies) That is correct. 


565. May I ask you also whether you have any 
medical or nursing qualifications? 
(Mr Davies) None whatsoever. 


566. The Committee are most grateful to you for 
your written evidence and for your coming here 
today to answer our questions. I have one or two 
questions of my own I would like to put. First, as to 
the part played by nursing homes in late abortions, 
could you glance at the foot of page 188 of the 
Special Report and just look at the last three 
paragraphs? Those paragraphs are dealing with late 
abortions after 21 weeks and what the paragraphs 
are saying is that the great majority of such late 
abortions are done in nursing homes, not in NHS 
hospitals. Am I right in thinking that the later the 
abortion the more stressful for the mother? 

(Mrs Scarisbrick) This is widely accepted. In our 
counselling experience it is becoming apparent, in 
fact, that all abortions can be stressful. There has 
been a lot of research done on this in America and 
for the last two years at our own national conference 
we have had two American experts who have 


SELECT COMMITTEE ON THE INFANT LIFE (PRESERVATION) BILL [H.L.] 15 


24 November 1987] 


Mrs NuALA SCARISBRICK and Mr KEITH DAVIES 


[Continued 





[Chairman Contd] 

produced some very interesting statistics. The infor- 
mation in this country is not as good as it should be. 
There has been surprisingly little research on the 
emotional effect, short term and long term, of 
abortion, but such anecdotal evidence as we have is 
that abortion is stressful and the later the abortion 
the more stressful. I think the only research survey 
that we know of that might be particularly appli- 
cable to this Committee’s interest would be one 
published in the British Medical Journal in Septem- 
ber 1981 when there was a survey into the effect of 
what they called “generic abortions” which showed 
that of the 12 women who had responded to the 
survey, which was done in Manchester, they all even 
as late as 24 months after their abortion experienced 
distress and one at least of the women, even though 
her child was known to be handicapped, wished she 
had not had the abortion and had gone ahead. With 
generic late abortions I think the majority of the 
women are said to have planned and wanted the 
baby and, therefore, their distress is the greater. 


567. What I was really wondering was this: of 
course, all abortions must be very stressful for the 
mother, but would I be right in thinking that the 
later the abortion the more stressful? 

(Mrs Scarisbrick) This is what is commonly held 
to be the case, yes. ; 


568. Is that your belief? 

(Mrs Scarisbrick) Yes. Even if the mother has not 
perhaps fully realised that she is pregnant, although 
I think that is a rare situation—in most cases she has 
realised—and if she has not told anybody that she is 
pregnant, it is either because she fears that she will 
be pressurised into having an abortion (and this is 
common among the younger mothers) and she has 
instinctively begun to bond with her baby. In some 
cases as early as 18 or 19 weeks she would have felt 
her baby move, although the baby in fact is moving 
very much earlier but undetected by the mother, 
and it must be very difficult then in mid-pregnancy 
to give consent to having a child who you know is 
there and you have felt move to be killed. What we 
have experienced almost uniformly is that the 
reasons for abortions, late abortions, are women 
who have contacted us for help during pregnancy 
and who have later had an abortion despite being 
offered help, have found the pressures upon them to 
abort were stronger than they could really bear with. 
This is particularly true of young women. I am 
talking of young girls in particular, and one can see 
why. 


569. We have been told that the delay in arrang- 
ing for an abortion is much less in the private sector 
than the public sector. Is that in accordance with 
your experience? 

(Mrs Scarisbrick) Yes. 


570. Do you think that the very stressful nature 
of a late abortion plus the absence of delay in the 
private sector is the reason why a woman who 
“needs” an abortion at a late stage of her pregnancy 
tends to have the treatment in a private nursing 
home? 


(Mrs Scarisbrick) Well, it may be that it is only in 
the private sector that there are doctors and nurses 
willing to do late abortions. I am sure you will be 
questioning nurses who work in the National Health 
Service. I have yet to meet a nurse in the NHS who 
enjoys doing abortions at any stage, but late abor- 
tions are particularly stressful and also for the 
doctors involved. Now, it may be that in the private 
sector, where people choose to work there and do 
nothing other than abortions, largely, the feelings of 
the medical and nursing staff are not so strong. 


571. Yes. May I turn to the grounds on which late 
abortions are performed? On page 189, the fifth 
paragraph, you say that the majority, about 65 per 
cent, of all late abortions are done on the ground of 
the mother’s mental health, the physical or mental 
health of the mother. Am I mght in thinking that the 
majority of all abortions early or late are on that 
ground—— 

(Mrs Scarisbrick) Yes. 


572. ——until the completion of week 25? After 
week 25, as I interpret the statistics, the majority of 
abortions or such abortions as there are because 
there are very few then, are on the ground of foetus 
abnormality. The figures are on page 26. In 1985, 
and this is dealing with abortions after week 25, 21 
on the ground of foetus abnormality out of a total of 
33, and in 1986 down to November, 22 on the 
ground of foetus abnormality out of a total of 29. 
Just going back to my questions, it seemed to me if I 
read the figures correctly that down to week 25, the 
majority of abortions percentagewise are on the 
ground of the mother’s health, but you get a shift at 
the end of week 25 and you then find that out of 
such abortions as there are, the majority are on the 
ground of foetus abnormality. 21 out of 33 in 1985, 
and 22 out of 29 in 1986. 

(Mrs Scarisbrick) We have produced some more 
figures for 1986. I do not know whether they would 
be relevant to this Committee so forgive me if they 
are not. I have brought them with me. We have done 
this as you can imagine because we are also 
interested in the Private Members’ Bill going 
through the House of Commons whose gestational 
age date is earlier than this Committee’s. We have 
calculated that in 1986 the total number of abor- 
tions done at 18 weeks or later was only 648, which 
is only 8 per cent of all late abortions, so what you 
have said, in other words, is true even going back as 
far as 18 weeks. 


573. I think you are right, if you were going to say 
that going back to 18 weeks the majority are on the 
ground of the mother’s health. 

(Mrs Scarisbrick) Yes, what you might call the 
general catch-all of ground 2, really, is it not, of the 
Abortion Act. 


574. Yes, that is right, and ground 4 is foetal 
abnormality, and it seemed to me that is absolutely 
right, what you have said. Statistically, when you 
come to the completion of 25 weeks you do get a 
shift and mental health of the mother almost drops 
out of the picture, and it is foetus abnormality which 
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is important. I just wanted to see whether you 
agreed I had interpreted the figures correctly. Could 
I turn to late abortions for non-residents, page 189, 
the second paragraph? You point out that in 1985 in 
the case of non-residents seeking late abortions, 
nearly all or all attended private nursing homes and 
not NHS hospitals. Now, what I really need a little 
instruction about is this: if a non-resident comes to 
this country for the termination of her pregnancy, 
how easy is it for her to be treated in an NHS 
hospital, or is she really bound, if she wants an 
abortion, to go to a nursing home? 

(Mrs Scarisbrick) Well, I would have thought in 
99.9 per cent of the cases, she would anyway have 
arranged the abortion with one of the private clinics, 
and been going to a private clinic. I would have 
thought it is most unlikely that she would anyway be 
eligible for an NHS abortion basically at any stage in 
pregnancy. There has been very considerable tight- 
ening up, as I understand it, about the provision of 
medical services such as that to foreign women in 
NHS. 


575. The reason I was asking my question is 
really because of the second sentence in the second 
paragraph: ‘“‘Rarely, if ever, are non-residents 
aborted in NHS hospitals at 24 weeks, and over’’. I 
was not quite certain why you put that sentence in, 
or what was the significance of it. I am not 
suggesting it is not true. 

(Mr Davies) Again, we have drawn up some new 
statistics for 1986, and these statistics show that 88 
per cent of all abortions after 18 weeks are in fact 
carried out on non-residents, and the later in 
pregnancy you go that percentage increases. At 18 
weeks it is 82 per cent; at 19 to 20 weeks it is 83 per 
cent; at 21 to 22 weeks it rises to 90 per cent and at 
23 to 24 weeks it is 95 per cent. These figures are the 
percentages of all abortions done, including non- 
resident women. 


576. So there is not really any particular signifi- 
cance or lesson which the Committee are to learn 
from the sentence “Rarely, if ever, are non-residents 
aborted in the NHS hospitals’’? 

(Mrs Scarisbrick) No. It is pointing out perhaps a 
glimpse of the obvious from the statistics—that the 
proportion of late abortions on foreign women rises 
as the gestational age gets later, and also the 
proportion done in the private sector at 23 or 24 
weeks. The private sector residents and non-resi- 
dents in 1986 comprised 95 per cent of abortions at 
23 to 24 weeks. As a matter of comment (you may 
have better access to statistics than we have) we find 
now that OPCS are only providing 23 and 24 weeks 
lumped together which I would have thought for 
your purposes is rather difficult. 


577. We have only got the statistics which you 
find printed in the report. 

(Mrs Scarisbrick) Yes. 1 have read it. I see you 
suffer from the same disadvantage as us—namely 
that 24 weeks is not isolated. I do not know why. It 
used to be. 


578. Could I ask you this: do you consider it is 


right or wrong to allow a non-resident to have her 
pregnancy terminated here on the ground, say, of 
foetal abnormality or any other ground which is 
lawful? Is there any distinction to be drawn between 
residents and non-residents? 

(Mrs Scarisbrick) We, as you probably realise, do 
not agree with abortion, so whether the woman who 
comes here is from abroad or not, her abortion in 
our eyes is equally repugnant and equally an offence 
against what we feel should be the rights of the 
unborn child. Also it is equally likely to damage her 
whether she is foreign or English. I cannot help 
feeling as a woman that there is something particu- 
larly distressing for a woman to come to a foreign 
country for a service which, for presumaby good 
reasons, her own country does not legally allow. I 
cannot think of a more horrible reason for going 
abroad than to come to one of the private sector 
clinics in South London in particular to have an 
abortion as a kind of package tour, which we 
understand very well from press articles and so on 
takes place organised on a high business basis, to 
have an abortion and be turned round and sent 
home. There is nobody at home who is presumably 
going to pick up the pieces, to counsel and help her, 
whereas at least in this country a woman who has an 
abortion is now able, if she wishes and if she 1s still 
in trauma, to come to an organisation like ours, 
because in the last three or four years we have found 
it necessary to provide a service of post-abortion 
counselling and incidentally the private abortion 
sector also provides post-abortion counselling. But 
we find about 10 per cent of our counselling work 
now is for women who have had abortions. What 
foreign women have, having made that lone jour- 
ney, I cannot imagine because presumably the point 
of coming abroad is to keep it all secret and I just do 
not know why they come because interestingly there 
are no surveys. They are packaged up like so much 
meat, aborted and sent back. I cannot think it is a 
proud thing for our country that we should be the 
late abortion capital of Europe, which is what we 
are. 


579. Thank you very much. One last question: 
abortions on demand. Now, except in an emergency, 
a certificate is needed from two doctors before an 
abortion is permitted. Your conclusion on page 190 
says, “There is virtually abortion on demand in 
Great Britain”. Could you summarise the facts 
which lead you to that conclusion? 

(Mr Davies) I think the very fact that there have 
been very nearly 3 million abortions since the Act 
came into being clearly indicates that it is now 
available on request or on demand. 

(Mrs Scarisbrick) Those abortions which are not 
provided for in the National Health Service, per- 
haps where there may be objections—conscientious 
objections—on the part of particular doctors and 
nurses—there is a ready supply in the private sector. 
The pattern of abortion statistics since 1968 has 
been that the private sector has taken an increasing 
part of the abortion share. I can only say that I have 
not read of many cases where a woman has not been 
able to obtain an abortion. If she has been refused by 
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580. Having regard to the fact that a certificate is 
needed from two doctors before an abortion is 
lawful, if those doctors are acting bona fide and 
honestly and giving a true opinion, is it still right to 
say there is abortion on demand? 

(Mrs Scarisbrick) You may not think it is right, 
but we say it, yes. If a doctor or two doctors are 
employed, for example, by an abortion agency—- 
and, as we know, the leading abortion charity 
provides abortions for 95 per cent of the pregnant 
women who go to it—I would have thought that 
there are precious few women who are being refused 
abortions by those examining doctors, and over the 
years there have been several attempts by Members 
of Parliament to have the Abortion Act amended to 
separate the counselling and examination of women 
from the provision of abortion. In other words, 
there should be no question of there being an 
interested party. At the moment there are interested 
parties, there are employees of private abortion 
clinics who are also the people who examine and 
sign the forms. We have for a long time thought, and 
said, that it is wrong, and I have no hesitation in 
saying it again. In fact, there is a Private Member’s 
Bill up this session which will have no chance of 
success, because it is so low in the list, dealing with 
precisely what we consider to be a scandal in this 
respect. 


581. Forgive my asking this, but are you suggest- 
ing that the doctors who certify are not acting 
conscientiously? 

(Mrs Scarisbrick) 1 am not judging their good 
faith. All I am saying is that, if they are employees of 
a particular organisation they are unlikely not to 
wish to earn their salaries. 


Chairman] Thank you very much for answering 
my questions. I think that others of their Lordships 
will wish to put questions to you. 


Baroness Faithfull 


582. My Lord Chairman, I wonder if I could ask 
Mrs Scarisbrick to expand a little on her views on 
the cases of foetal abnormality. If the scan shows 
that there is going to be without any doubt at all, for 
instance, a spina bifida child or even worse, and the 
child has no chance other than to be born severely 
handicapped, I am not quite sure what the attitude 
of Life is. Is the attitude of Life that she should have 
the child or is the attitude of Life that she should be 
counselled as to the handicap that the child will 
have and that she is given a choice? I am not quite 
sure what Life’s attitude is. 

(Mrs Scarisbrick) I explained at the beginning to 
my Lord Chairman that we are absolutely opposed 
to abortions. This also applies to children who are 
thought or discerned to be handicapped. We feel 
and think very strongly that handicapped people 
have as much right to life as the rest of us and that a 
civilised society would not seek them out in utero in 
order to destroy them, as is the practice at the 
moment, but would give them every help after the 


Mrs Nuala SCARISBRICK and Mr KEITH DAVIES 


[Continued 








birth to live as full and good a life as possible and, if 
their parents cannot, understandably perhaps in 
some cases, look after them themselves, then there 
should be no criticism of their parents for that but, if 
their parents do want to bring up their child, even 
though handicapped, then there should be much 
more support than is at present available for parents 
of handicapped children. We feel that if the current 
acceptance that handicap is a reason for being killed 
before birth grows, then inevitably it will spill over 
into a dismissal of born handicapped people as 
being unworthy and second-class and really better 
off dead. We feel you cannot be schizophrenic on 
this one, you cannot divide your attitude before and 
after birth. Now, we do not pretend—we try not to 
be naive—that having a handicapped baby or child 
is easy, and we would be all in favour of counselling 
and help for parents in this position. I was interested 
in watching on the Panorama programme on Mon- 
day evening the woman who had had an abortion 
late in pregnancy because of her baby being a 
Down’s child. It seemed to me—and I admit I may 
have looked at it with a slightly prejudiced eye—she 
was suffering very considerably afterwards. I think 
it is easy to imagine that it is an easy choice for a 
woman to decide whether or not in mid-pregnancy 
she will have an abortion because her child is 
handicapped. I think it must be a terrible decision to 
have to make. It has necessarily to be a fairly quick 
and rather cold blooded one and a very difficult one 
to live with afterwards. 

(Mr Davies) My Lord Chairman, could I add to 
that? I think the thing we ought to bear in mind is 
that the amniocentesis and alpha-foetal protein tests 
to determine whether the child is handicapped are 
often inconclusive, and they cannot show the sever- 
ity of the handicap and that point has to be taken 
into consideration, I think. If you are talking about 
handicapped children who are so handicapped that 
they have a life which is incompatible with living, I 
think that would be dealt with irrespective of the 
Infant Life (Preservation) Act. I think that a child 
that falls into that category, the category which I 
think you are worried about, would actually be 
probably able to be brought to premature birth since 
the child is going to die anyway, and that would save 
the mother from the grief and trauma of continuing 
with that pregnancy, but I think that is a slightly 
different area of concern from the general question 
of handicap for spina bifida people. I think the tests 
are inconclusive, and is it right that the people we 
say have that kind of disability have a life which is 
not worth living and they are therefore disposable 
human beings? That is a viewpoint we cannot 
accept. 


583. I think there are two points here: there are 
some women who would, under no circumstances, if 
told their child was going to be severely handi- 
capped, have an abortion, because they are of the 
type—mature if you like—who will and can look 
after their children. There are other women who are 
so at risk themselves that they would not be able to 
give a happy life to a severely handicapped child. 

(Mrs Scarisbrick) Yes, 1 agree with you. In the 
second case of a woman who felt that she could not 
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cope, as I said in my earlier answer to you, we feel 
that there should be no question of them being 
criticised in any way for their feeling that they 
cannot cope, but after all, we have a highly sophisti- 
cated and affluent society, and what our civilisation 
should provide, surely, is care and love for children 
whose parents, in fact any parent of any child, 
cannot cope? Not to expect people to cope when 
they cannot, but to provide a welfare organisation or 
welfare service for people who cannot. In the last 
two or three months I have met a disabled woman 
who lives near us who is a dwarf. She is only 2’6”. 
She was rejected at birth. She is also a half caste. She 
has very great physical difficulty in getting about as 
you can imagine. She lives in an excellent social 
services run home in Kenilworth near where I live, 
and as far as I can make out, she seems to me to be 
as happy and fulfilled as any of the other people that 
I know. She has a lot of friends. She is active in our 
organisation now and a very useful member of it. 
She went to special schools and all the rest of it. 
Now she would have been an ideal candidate for 
being aborted on the grounds of her handicap, and 
in fact her parents rejected her. She only met her 
mother four years ago for the first time. Now, her 
quality of life seems to me to be, in its own way, no 
better or worse than my own. 





Lord McGregor of Durris 


584. My Lord Chairman, I wonder if I could take 
up a couple of statistical points with Mrs Scaris- 
brick? First of all, in published statistics the 23rd 
and 24th weeks are distinguished. You will find 
them in the House of Commons Hansard for Sth 
November. Would you, however, look at page 188 
of your own evidence, the third paragraph, the last 
sentence, where you say “If the gestation period 
were reduced from 28 to 24 weeks, by this change 
hundreds of lives could be saved each year”. From 
the figures for’ 1986 of the numbers of abortions at 
24 weeks and above, I make it 214. I just wonder if 
you could help me with that? Is that correct? 

(Mrs Scarisbrick) 1 do not have those particular 
statistics that you have, I am afraid, in front of me. 
All I have here are our statistics from OPCS which 
conflate 23 and 24 which, as I said earlier, is 
probably not very helpful. 


585. I see. So really the statement “By this 
change, hundreds of lives could be saved” was a 
guess’’? 

(Mr Davies) I think it is an estimation. It certainly 
would be hundreds of lives. If you take the 23 to 24 
week period in 1986, there were 420 abortions 
during that period on resident women. If only half 
of those were at the 24th week stage, then that is 
hundreds of lives that would have been saved. 
(Mrs Scarisbrick) 1 think surely the point also, and 
it has been made repeatedly throughout the written 
evidence and also some of the oral evidence that has 
already been before the Committee, if there were to 
be a change in the law and the law were to be 
enforced, then a reasonably /prudent gynaecologist 
would seek to verify much more stringently than 
perhaps is being done at the moment the gestational 
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age of the baby before aborting, and therefore 
effectively the limit would certainly go down to 23 
weeks in which case we are talking about, in 1986, 
1,065 done between 23 and 24 weeks, and 29 done 
over 25 weeks, so we are in fact talking about 
hundreds. 


586. I see. Well, clearly, without the figures in 
front of one, it is difficult. 
(Mrs Scarisbrick) I have brought some of my own. 


587. But you did go on, Mrs Scarisbrick, to talk 
about enforcement which was the other question I 
wished to ask you. At the beginning of your 
memorandum you say that prosecutions are highly 
unlikely under 28 weeks until the 28 week presump- 
tion is lowered. I just wondered if you could help me 
on this point: how important does Life regard the 
threat of prosecution as a means of establishing 
good medical practice? 

(Mrs Scarisbrick) It should not be at all important, 
should it? It should be that no doctor would seek, for 
example, to abort a child “capable of being born 
alive” which is what the 1929 Act says, and which, if 
you take the Master of the Rolls’ definition, is a 
period considerably lower than 28 weeks, and could 
even be 22 weeks with a well-developed baby. It 
should not be necessary for any person of the status 
and responsibility of a gynaecologist and obstetri- 
cian to fear the law at all. They should be working 
within the law but clearly some of them are not 
otherwise there would be no abortions probably 
after 23 weeks, if one takes even a generous 
interpretation of the phrase “capable of being born 
alive’’. 


Baroness Llewelyn-Davies of Hastoe 


588. Could I follow on that? You mean, under 
present laws, you would consider the doctor to be 
acting illegally aborting after 23 weeks? 

(Mrs Scarisbrick) Yes. If you take seriously or if 
anyone took seriously the phrase “‘capable of being 
born alive” then nobody, surely, would be aborting 
nowadays, now that children have been born at 23 
weeks and survived, that early, which is not actually 
what your Committee hitherto, as I understand it, 
has taken as meaning “‘capable of being born alive” 
and nor is it what the Master of the Rolls meant in 
his remarks after the C v S case in January. If the law 
were adhered to without reference to further prima 
facie evidence being nailed at 28 weeks, surely there 
would be no abortions. , 


589. I see, you put it on the presumption that all 
children after 23 weeks are capable of being born 
alive. 

(Mrs Scarisbrick) This is what the current medical 
evidence seems to suggest. Certainly I would have 
thought, if in some hospitals children as young as 23 
weeks have been born alive—— 


590. We have had a lot of medical evidence about 
that and doctors’ opinions differ greatly about what 
the phrase “capable of being born alive” means, as 
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of course you know. But you interpret it anyway that 
it is illegal after 23 weeks. 

(Mrs Scarisbrick) 1 do not say it is illegal. The 
statement here is that, because the 1929 Act states 
clearly a limit of 28 weeks—it does not actually say 
“limit” obviously, it says “‘prima facie evidence 
of’—capable is 28 weeks, and there will be some 
who will abort up to that because, as was said in the 
reply to our letter from Lord Beaverbrook, as we 
have quoted in the evidence here in our memoran- 
dum, the onus is on the defence to prove that the 
foetus was not capable of being born alive before 28 
weeks. It is a matter of regret to us, as to everybody, 
that there should be consultant obstetricians and 
gynaecologists who would abort a child capable of 
being born alive, but unfortunately there are some. 


591. It all depends on your interpretation of 
“capable of being born alive’’. 

(Mrs Scarisbrick) Indeed. There have been con- 
siderable discussions which you have listened to, 
and which we ourselves have been over time and 
time again with our legal advisers, and I think we 
have taken—— I may be wrong, but what your 
Committee in its opening statement here says is that 
it is not “capable of’, it does not mean capable of 
surviving for any set period but capable of breath- 
ing. The Master of the Rolls has made a statement 
about it and nobody has yet come out with anything 
else. So I think we might stick with him. 


Lord Butterworth 


592. I am sure you are aware that the Act does 
not apply to Scotland. 
(Mrs Scarisbrick) Yes. 


593. What views then have you about the situa- 
tion in which we would seem to have one definition 
of a criminal offence for part of the country and a 
wholly different definition in Scotland? 

(Mrs Scarisbrick) I would have thought it was a 
muddle, yes. 

(Mr Davies) I do not think this Bill is in isolation. 
There are other Bills which apply to this country and 
do not apply to Scotland and vice versa. 

(Mrs Scarisbrick) I do not think we have any 
strong opinion about whether or not Scotland 
should be brought in to this and—— 


594. You have not? 

(Mrs Scarisbrick) Well, no, I think our concern is 
with the 1929 Act as it is and its implementation. If 
it does not apply to Scotland, as far as I can 
understand there is already common law in Scot- 
land which protects the child at that stage. But I may 
be wrong. 


Lord Hunter of Newington 


595. Mrs Scarisbrick, were you party to the 
preparation by the Royal College of Obstetricians 
and Gynaecologists of the report which they put to 
government and which profoundly changed the 
regulations? Did you give evidence to the College? 

(Mrs Scarisbrick) We were not invited to, so we 
did not. 
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596. How do you get your information as to what 
the up-to-date situation is? 
(Mrs Scarisbrick) Sorry, I do not understand. 


597. Well, you put a figure. There was a chance of 
survival because of modern technology at 24 weeks. 
You did not say how great a chance that was and 
what the difficulties were, but how do you get this 
information? 

(Mrs Scarisbrick) Well, we read whatever we can 
lay our hands on of published medical articles and 
reports and surveys, and in fact, also we read the 
papers. We did supply to this Committee, which you 
have not printed, stories of babies born as young as 
23 and 24 weeks; they are mostly stories from the 
more popular papers and therefore with a sort of 
headline such as ‘Miracle Baby” etc., etc. But 
undoubtedly these babies have been born, are being 
born,and happily in a number of cases are staying 
alive. Now, I have read also the evidence in here 
about the survival rate of prematurely born babies, 
but, as I understand it, that is not the point at issue. 
We have not defined “‘capable of being born alive” 
necessarily as surviving. 


598. Have you yourself been to a premature baby 
unit and seen the intensive care? 

(Mrs Scarisbrick) I have not. I have seen numer- 
ous television programmes on that subject. 


599. You have never been to a unit? 
(Mrs Scarisbrick) No. 


600. Have you talked to the nurses who do this? 
(Mrs Scarisbrick) No, I have not. 


601. There must be doctors who are in sympathy 
with your objectives who are in the obstetric field. 
(Mrs Scarisbrick) Yes, there are. 


602. It seems important to have channels of 
communication which get the accurate information 
about this, do you not agree? 

(Mrs Scarisbrick) We do our best to get accurate 
information. 


603. Could not the College of Obstetricians ar- 
range for you to visit baby units? 

(Mrs Scarisbrick) Well, forgive me, I do not 
actually see that that is relevant to a discussion of 
your proposed amendment. I am sorry, I might be 
awfully stupid. 


604. You are taking a legal point about 24 weeks. 
What I am trying to get a little nearer is the 
enormous resources, stresses on the babies, the 
doctors and the equipment and everything else with 
a very modest return, which leave sometimes nasty 
situations for the nurses, and I just wondered if you 
had experienced this, that was all. 

(Mrs Scarisbrick) 1 have not personally but I have 
seen, I think, now three reasonably detailed and 
very good TV programmes. In fact, I took part in 
one of them on this particular subject of premature 
babies, and all the ethical problems that are posed, 
but I think that is a separate issue, if I may say so, 
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from the point which we are discussing. It is an 
ethical problem and poses a dilemma. 


605. The one we are discussing is the question of 
what is meant by the law—is it “breathing natu- 
rally’, as we have had it quoted in your evidence, or 
is it with a ventilator? 

(Mrs Scarisbrick) Yes. 


606. But you accept that there is still a very 
substantial problem? 

(Mrs Scarisbrick) Oh, yes. But with regard to 
abortion, I think what we are trying to say here is 
that there is a contrast between what is going on in 
the way of being able to deliver babies premature- 
ly—I mean, I can imagine none of those parents 
wanted their baby to be delivered prematurely, that 
was an unfortuante obstetric accident—and the 
medical skills which have developed since 1929 
have resulted in children much younger than 28 
weeks now being capable of or made capable of 
sustaining life. Obviously the later in the gestational 
period the better, but there are instances of children 
as young as 23 weeks. My understanding—and I 
have talked to people on the obstetric side who are 
involved in care of premature babies—is that they 
themselves want to press the frontiers, or whatever 
the word would be—if you can press a frontier 
backwards, I am not certain—and go backwards 
ever nearer the beginning of gestation so that 
children have a greater and greater chance of being 
kept alive and one can see the happiness of their 
parents at having a baby rather than having a 
stillborn baby. I am sorry it is rather involved, I 
apologise. 


Baroness Warnock 


607. Could I ask this: is it the case that in fact, as 
far as Life goes, the question of whether or not a 
foetus at any particular age can or cannot be born 
alive is in a way irrelevant, from your point of view, 
in the sense that I think you said at the beginning 
that the view of Life was that from fertilisation 
onwards every embryo and every foetus deserves the 
full protection of the law, so that in a way, from your 
point of view, whether abortion is at 28 weeks, 24 
weeks, 20 weeks, or 4 weeks, it does not make any 
difference, and I think I understood that to mean 
that you thought the life of an embryo at 4 weeks 
from fertilisation was of equal value and ought to be 
offered equal protection under the law and treated 
exactly the same way as a fully formed or nearly 
fully formed foetus at 28 weeks, is that the position? 

(Mrs Scarisbrick) Yes, that is correct. 


608. So that in fact, as far as Life goes, you have 
joined in this controversy with regard to the Infant 
Life (Preservation) Act, but it is not your prime 
interest? 

(Mrs Scarisbrick) Our prime interest is to save as 
many unborn lives as possible. 


609. So this is just a way of saving some of them? 
(Mrs Scarisbrick) Yes. If this Act were amended, it 
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would save lives. We are not interested only in total 
numbers. If it saved one life it would be valuable. 


610. Yes, and if you save a hundred, that is a 
hundred times better. 

(Mrs Scarisbrick) But you are completely right in 
saying that all human life from fertilisation is, in our 
eyes, equally precious, and should be equally pro- 
tected by the law. We recognise that situation is not 
happening and any attempt to get more protection 
for unborn children has our full support, however 
limited it is. 


Bishop of Gloucester 


611. Rather building on the point that Lady 
Warnock raised has Life taken a view, for example, 
about what most people call “miscarriages”, in the 
sense that, on philosophical grounds, if we are 
dealing with a proper human being from fertilisa- 
tion, then a miscarriage is also the loss of a human 
being and, speaking as a parson, there is a logic 
which would say therefore that he, she or whatever 
should be baptised, or have a funeral? Have you 
pursued those sort of aspects? Would you accept 
that a miscarriage is the death of a human being in 
just the same way as if I were to drop down dead 
now? 

(Mrs Scarisbrick) Yes, It is certainly the death of a 
human being, but because it is not a procured death 
there is nothing we really have to say about it more, 
except obviously if a woman is suffering after a 
miscarriage from grief and so on, her grief should be 
understood and she should be counselled and 
women do suffer after miscarriage, but no, we do 
not take part in any lobby on the subject as you 
mention it. 


612. Can I ask whether Life also have any 
particular views on medical screening of pregnant 
women as a matter of course? In any case, if this is 
primarily to detect abnormality, would you take the 
view that we might be better off without it? 

(Mrs Scarisbrick) Yes, you said it! We do. There is 
another objection to wholescale screening which was 
summarised in an article in The Lancet also in 1981 
I think which showed after an extensive survey of 
women in the King’s Lynn district health authority 
over a number of years that there was immense 
expenditure of not only money but time and stress 
involved to pregnant women in going through this 
process (because very rarely is it mentioned that this 
kind of screening can provide very serious worry to 
women all to no purpose because at the end of the 
day most babies happily are not going to be born 
seriously affected). I feel, and this is a personal 
opinion from a woman who has had children, that 
pregnancy is being made by screening into a series of 
awful hurdles to leap. There is one wonderful thing 
that has happened during pregnancy since I gave 
birth, and I think the last time was about 19 years 
ago, which is being able to see the child on the 
ultrasound picture, but the other aspects of screen- 
ing we find distasteful, because they are in 99 per 
cent of cases, as far as one can make out, linked to 
abortion. In most hospitals now, screening is not 
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done unless the women has already indicated that 
she will have an abortion. 





613. I was interested and encouraged to see in 
written evidence and heard you speak this morning 
about our society having caring people within it so 
that even if a mother is thought to be on social or 
mental grounds unable to nurture her own child, the 
community should in a civilised way rally round, as 
you might say, but there are other bits of evidence 
scuttling around our documents which suggest that 
our soceity is not at the moment prepared to 
provide unlimited numbers of dedicated carers, and 
therefore, if abortion were to be stopped by law, 
there will be suffering around because there will not 
be enough people to care for the babies that are at 
present aborted, but who would be born. Have you 
either evidence or comments on both of those 
points, because it would obviously have a consider- 
able effect, I think, on the total picture. 

(Mrs Scarisbrick) I suppose all I could say would 
be to make remarks which you might find useful or 
not, depending. If abortion had increased the sum of 
human happiness, one would imagine that the 
number of children, for example, being abused 
would have dropped over the last 20 years, and all 
the statistics seem to show that in fact, the reverse 
has happened. One would imagine that the amount 
of sexual crime and so on would have gone down, 
and it has not. You would also think that the 
number of handicapped children being born would 
have gone down, but again, that does not seem 
largely to have happened. For what they are worth, 
my comments would be that if you have as I think I 
said in my opening remarks an acceptance that 
handicap is a reason for being aborted, then inevita- 
bly sooner or later that attitude will spill over to 
born handicapped people, and they will be seen as 
people who should not have been born, who are a 
mistake therefore, and who are less deserving of our 
care and love. If you wish to have a caring society, in 
our view it has to go right back to the start of human 
life which is fertilisation. 


Baroness Llewelyn-Davies of Hastoe 


614. Taking up one point you made, you said that 
you thought ultrasound and the growth of scanning 
and so on was very unfortunate because it was 
mostly associated with abortion. I do not really feel 
that that is so. 

(Mrs Scarisbrick) I did not say ultrasound. I did 
single that out as being a good thing. 


615. Well, you said you thought pregnancy was 
being made into a series of hurdles—iatrogenic 
hurdles—so to speak. I think most women, and I 
have had three children too, do wonder during a 
pregnancy “‘Oh, is the child all right? Am I going to 
have a healthy baby?” and in fact are very relieved 
to have tests which prove that it is healthy, which is 
often the case. My own daughter had a very happy 
pregnancy and was delighted to have a testing, it 
proved it was all right. Nobody questioned either 
that the child was not all right or that she wanted an 
abortion. It is a perfectly normal procedure. I think 
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it is perhaps not quite accurate to say that it is 
usually associated with abortion. 

(Mrs Scarisbrick) | suppose the point I was trying 
to make is that, if the supposition and expectation is 
that at the end of the tests you are told that your 
child is handicapped or likely to be handicapped, 
you are expected to have the child aborted. I 
explained I was only speaking personally, that it 
must create a doubt at the back of your mind and a 
feeling of uncertainty about the pregnancy. Friends 
of mine, particularly people who have been preg- 
nant when they are older, have certainly felt that 
they were on a kind of test, a series of tests of 
themselves as well, and it was not until the final 
hurdle was cleared that they could settle back and 
get on with the last four or three months of 
pregnancy. 


616. Do you not think they might have thought 
that in any case and regretted not being able to have 
tests? 

(Mrs Scarisbrick) I do not know. Again I think we 
are both speaking anecdotally, are we not? 


617. That is right. 

(Mrs Scarisbrick) Some people would prefer not to 
know that something is going to happen because 
they could cope with it better when the reality is 
there. It is like thinking about one’s own death 
perhaps or the death of someone you know and love; 
you cannot imagine it but you can make up all sorts 
of hypotheses, but the reality is very different, and 
the tragedy that happens—you can imagine if 
something terrible happened to your child. 


618. I still do not think it is a good plan to cast a 
slur over scanning and that sort of thing because it 
might be associated with abortion. 

(Mrs Scarisbrick) I tried to make it clear, and I 
think I did say, that ultrasound scanning to show 
how the baby is getting on and is growing is 
wonderful, I think. It must assist in making preg- 
nancy easier for everybody to manipulate and 
organise, but we are, I think, talking about scanning 
and screening to detect handicap and ultrasound 
scanning on its own is not normally used for that, it 
has to be accompanied by alpha-foetal protein tests 
and then amniocentesis, and the AFP tests and 
amniocentesis are linked so intimately to abortion. 


619. Some people think amniocentesis is a proper 
reason for abortion, as you know. 

(Mrs Scarisbrick) Yes, we just do not. 

Baroness Llewellyn-Davies of Hastoe: Yes, quite. 


Lord Houghton of Sowerby 


620. Mrs Scarisbrick, you have reaffirmed this 
morning the evidence that you gave to the Select 
Committee of the House of Commons in 1976, that 
the political aim of your society is the total repeal of 
the Abortion Act and that, I suppose, means that 
you will support anything that is restrictive and 
oppose anything that is relaxing? 
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621. So all your evidence which we have received 
this morning and your written paper have to be 
placed in the context that you are fundamentalist? 

(Mrs Scarisbrick) Yes. 


622. Nevertheless, you are active in politics, are 
you not? The politics of abortion are very familiar to 
you, are they not? 

(Mrs Scarisbrick) If you mean that we are as active 
as we can be in trying to assist the passage of 
legislation which will restrict abortion and oppose 
the passage of legislation which will make it even 
more widely available, yes, but party politically we 
are not active. We are not party political. 


623. I think we understand then that your ulti- 
mate aim is to get rid of the Abortion Act altogether. 
Do I understand you have nothing to put in its place 
beyond the supporting services and the other sup- 
portive actions that you have been describing this 
morning, that you would go back to the pre-1967 
position? Is that what you would wish to do? 

(Mrs Scarisbrick) We have produced our own 
draft Bill which nobody unfortunately has been 
interested in, which we have called the Equal 
Protection of Unborn Children Act, which would 
provide protection for all children from fertilisa- 
tion. We recognise that it is unlikely that there will 
be wholesale rejection of abortion until there is 
appreciation of the nature of the child developing 
and also the damage and harm that abortion, we 
feel, can do to women, and that there also must be a 
much better understanding of the need to provide 
support and love and care during pregnancy for 
women as we attempt to do in our voluntary way, 
and we feel it ought to be done much more by 
society as a whole. We do not see that abortion can 
be taken away in a vacuum, that there must be a 
support and love service which we are attempting to 
provide, as I say, as volunteers. If we can do it on the 
scale we do it on now, I know it is a drop in the 
ocean—but it is a drop—we can provide it and one 
can only feel that, if there were much greater 
resources put in and much healthier more loving 
attitudes towards women who become pregnant 
when they do not want to be pregnant, then it would 
be a happier society all round because I have yet to 
meet anyone, abortionist or not, who can say that 
abortion is an enjoyable and pleasant uplifting 
experience for women. It is not, it is degrading and 
unpleasant—even abortionists say that—and no 
one surely would want, if it could be avoided, to go 
through that themselves or ask another person to go 
through it. 


624. But we do have to be realists, do we not? 
(Mrs Scarisbrick) Yes, we do. 


625. The Bishop of Gloucester a moment or two 
ago was putting to you a point about the resources 
society at the present time is prepared to set aside 
for the improvement of social services. Coming 
back to the politics of the matter, let me put it this 
way: do you agree that the total repeal of the 
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Abortion Act 1967 is not on the political agenda at 
the present time? 

(Mrs Scarisbrick) Alas, I do agree with you, at the 
present time it is not. 1am sorry, Ido not mean I am 
sorry to agree with you, but unfortunately it is not. 


626. So we have then to find solutions to the 
problems at the present, short of repealing the 1967 
Act. Does this mean that you come in any spirit of 
accommodation this morning to comment upon or 
suggest what should be done in the present di- 
lemma? 

(Mrs Scarisbrick) Well, we have submitted written 
evidence which I think has made our position clear, 
and in answer to Lady Warnock I made.it clear that 
we are anxious to support any measure that will save 
any lives before birth and that is the spirit in which 
we have come. 


627. One way of avoiding abortions is to avoid 
pregnancies. If promotion of family planning, con- 
traceptive advice, contraceptive appliances, the 
promotion of more responsible sex lives, would save 
unwanted pregnancies, what is the.attitude of your 
society to the provision of these services—sex 
education and the promotion of knowledge and 
attitudes? Are you active? Are you supporters of the 
Family Planning Association, for example? 

(Mrs Scarisbrick) We have long ago as an organi- 
sation decided that as an organisation we will date 
our lobbying and anything else, our caring work, 
from fertilisation, so we are not part either of the 
lobby that wishes to increase the amount of contra- 
ception available nor of the other lobby which seeks 
to restrict it. We have no views on moral issues 
apart from the morality of killing children from 
fertilisation to birth. What people do in their private 
sex lives we see as an organisation as none of our 
business. 


628. Do I understand then that you have no 
views on any moral aspects or moral issues related 
to abortion, except that of the avoidance of killing 
children, as you would call them, or foetuses or 
interfering with pregnancies in any way? That is 
your sole object in Life? 

(Mrs Scarisbrick) Yes, as an organisation. Obvi- 
ously our members have got widely differing views 
on the subjects you mention, and they can join other 
organisations for those purposes. We have no views 
on any issue other than that of protecting life from 
fertilisation onwards. 


629. May I then put something else to you? It has 
been suggested to us in evidence that one way of 
avoiding late abortions would be to make less 
difficulty about early abortions. Have you studied 
the European experience in the balance between 
early abortions and late abortions? I know you 
mentioned in your paper that many, if not most, of 
the other countries are more restrictive of late 
abortions than we are here, but what you have not 
mentioned is that in nearly all those countries 
abortion is more easily obtainable up to and 
including the 12th week. In\a number of cases it is 
virtually on request, and no difficulties are put in the 
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way. Since the delays in our own abortion proce- 
dures occur mostly amongst those who want early 
abortions and do not get them, would you suggest 
that, in order to relieve the level of late abortions, 
you would be in favour of less difficult early 
abortions? Are you prepared to strike a balance? Are 
we doing business? 

(Mrs Scarisbrick) I do not think we could assent to 
taking up any position which would look as though 
we thought late abortion was morally worse than 
early abortion. As Lady Warnock pointed out, our 
position is that all abortion is equally abhorrent. 
May I also say that I have read a lot of anecdotal 
comment about the reasons for the delays in people 
seeking abortion, but I think there is precious little 
statistical and researched evidence, so I can be 
anecdotal as well, and say that in our counselling 
experience, women and girls who present late for 
abortion have attempted, perhaps foolishly, to 
conceal the fact that they are pregnant, because they 
were frightened of the inevitable rows and all the 
rest of it that accompany discovery of unplanned 
pregnancy, and they hoped perhaps some of them 
that by going on for a long time they would be too 
late for an abortion. I think there is a lot of anecdote 
about all this which is regrettable but one point I 
think which is worth making is that it is astonishing, 
is it not, that 20 years after the Abortion Act had the 
Royal Assent, only 2 or 3 weeks ago on the 
anniversary of that, the amount of research into this 
subject is pathetically little in this country? We have 
an immense number of women undergoing surgical 
procedure, the results of which most people in 
authority seem to be indifferent to. 


630. Do you think it surprising that notwith- 
standing all the propaganda against abortion, both 
of your society and others, including certain sectors 
of religious persuasion, and the moral considera- 
tions involved and the social aspects of it all, there 
are now more abortions than ever? 

(Mrs Scarisbrick) It is a source of great sorrow, 
obviously, to us that the abortion rate is rising, but I 
think you may have to bear in mind the supply and 
demand. There is abortion available virtually on 
request in this country. Abortion is promoted. If you 
are going to use the word “propaganda” so will 
“eat 


Chairman 


631. I wonder if I may interrupt you and say that 
this Committee is not really concerned with the 
question whether there should be abortions or 
not—whether they are to be allowed at all. We are 
only concerned with a Bill which in effect seeks to 
reduce the maximum age for abortions from 28 
weeks to 24 weeks or no doubt a little earlier than 
that, and I think although I respect very much the 
views which you are putting forward on the subject 
matter of abortion, the ambit of this Committee’s 
work is really confined to the period, shall we say, 
from 23 weeks onwards, and we would be trespass- 
ing outside our proper field if we went into general 
questions of abortion. 
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(Mrs Scarisbrick) Forgive me. I was replying to a 
question. 


Lord Houghton of Sowerby 


632. I am afraid I misled you—I do apologise. I 
will ask a question which is very relevant to our 
present position: what would you do with this Bill? 

(Mrs Scarisbrick) I must confess to ignorance—I 
am not absolutely certain what is going to happen 
with your Committee with the Bill, but that is my 
ignorance. You obviously know what is going to 
happen. We, as I say, support and have supported 
any measure that will reduce the amount of abortion 
and this measure will, if it is passed, so we support 
it. We are anxious, I may say, that anything that is 
happening as a result of this Committee will not 
jeopardise the much stronger attempt that is going 
through the Commons at the moment, put forward 
by Mr David Alton, because you will see that from 
our points of view his Bill is a better Bill than this 
Bill, because it will save more lives and also because, 
at any rate, his intention (even though he may not be 
successful) is not to make an exemption on the 
grounds of handicap, so I do not know whether it is 
right or proper for me to say so, but I will anyway: 
we very much hope that nothing that is happening 
here will be used in any way to block or jeopardise 
Mr Alton’s Bill, should it ever get as far as coming 
up to your Lordships’ House. 


633. Have you considered whether the Infant 
Life (Preservation) Act should be detached com- 
pletely from the abortion law and the abortion law 
itself deal with all the matters relevant to lawful 
abortion? 

(Mr Davies) I think the Infant Life (Preservation) 
Act has served a useful purpose. I think the key issue 
at the moment is that this Act now is unenforceable 
before 28 weeks, and therefore does not protect 
those children who are capable of being born alive 
before 28 weeks, because of this onus of proof which 
is required by the prosecution when they bring or 
attempt to bring a case before the court. I think that 
is the key issue we have to look at, because before 28 
weeks, as you rightly know, the onus of proof would 
be on the prosecuting authority to prove that the 
child was capable of being born alive, whereas after 
28 weeks that onus shifts to the accused person to 
prove on the balance of probabilities that the child 
was not capable of being born alive. Because of that 
switch in the onus of proof it has proved almost 
impossible for cases of what we would regard as 
illegal abortion before 28 weeks to be brought before 
the courts. I think this is the key issue that this 
Committee should look at. I think the majority view 
would accept that unborn children are in fact 
capable of being born alive at 23 weeks gestation 
and having a very, very good chance of survival, and 
it is therefore appropriate in our opinion that this 
legislation, which was introduced over sixty years 
ago, should be amended to take those facts into 
account and that the intention of the Act to prevent 
the killing of children capable of being born alive 
should be re-established in British law, because at 
the moment that clearly is not happening. 
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634. You have had some experience of enforcing 
the existing law. Is enforcement part of the object of 
your society? Do you spend money on it? 

(Mrs Scarisbrick) No. Anything that we have, any 
case that has been brought, has been brought by the 
Crown, not by us. We do not spend money on that, 
but we take it that a citizen’s duty is to attempt to 
see that the law is obeyed. 








635. But the report we have from the Director of 
Public Prosecutions is full of referrals that come 
from your society. None of them has been success- 
ful. 

(Mrs Scarisbrick) That is the point that has just 
been made. 

(Mr Davies) Again with respect, because of the 
onus of proof it is impossible. 


636. In view of that it seems to me just to repeal 
the Abortion Act does not get you anywhere and you 
are not putting up any solution to the dilemma, the 
crucial point at issue. 

(Mr Davies) With respect, my Lord Chairman, we 
are not here to discuss the repeal of the 1967 
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Abortion Act—we are here specifically to discuss 
the implementation of the Infant Life (Preservation) 
Act. While we may have differing views on abortion 
in general, I think we must confine ourselves to the 
business at hand. With respect, I would make that 
point. 


Chairman 


637. I agree with that. Thank you very much 
indeed for coming here to give us your evidence. Am 
I right that you have got some further written 
evidence you wanted to hand in? 

(Mr Davies) If we may, my Lord Chairman. 


Chairman] We shall not have time to peruse it 
now with a view to raising any questions upon it, so 
if we have any problems on your additional evi- 
dence then it will be necessary for you to be written 
to and we will take your answer in writing. It is a 
little awkward for us if we have written evidence put 
in at the last minute and have not had time to look 
at it, but we shall read it and if we have any points 
we will come back to you. Again thank you very 
much indeed for coming here. 


Supplementary Memorandum by Life 


Late Abortions in England and Wales in 1986 


The following statistics concerning late abortions (i.e. 18 weeks’ gestation and after) in 1986 have been 
compiled from the Office of Population Censuses and Surveys Monitor AB 87/3 and from statistics supplied 


separately by the OPCS. 


1. In 1986 there were 8276 abortions carried out in England and Wales at 18 weeks’ gestation and after 
on resident and non-resident women. The detailed figures are as follows: 


Gestation Residents Non-Residents All 
18 weeks 1617 994 2611 
19-20 weeks sie a Pe 1225 2942 
21-22 weeks 808 821 1629 
23-24 weeks 420 645 1065 
25 and over 26 3 29 
TOTALS 4588 3688 8276 


2. Thus 45% of these late abortions were carried out on non-residents of England and Wales. 
The proportion of non-residents’ to residents’ abortions rises steadily the later the abortions. Thus in 


1986 the figures were as follows: 


Total Abortions 

Gestation (residents and non-residents) 
9-12 weeks 88,059 
13-14 weeks 10,292 
15-16 weeks 6,361 
18 weeks 2,641 
19-20 weeks 2,942 
21-22 weeks 1,629 
23-24 weeks 1,065 


This, as a 
Total percentage of 
Non-Residents Total Abortions 

9688 11% 
2065 20% 
1863 29% 

994 38% 
1225 42% 

821 50% 

645 61% 


3. The great majority of ali late abortions (residents’ and non-residents’) are done in the private sector, 
and not the NHS, the private sector’s share rising the later the abortions. The figures for 1986 are as follows: 
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NHS Share Private Sector Share 
Gestation of Abortions __ (residents and non-residents) 
9-12 weeks 51% 49% 
13-14 weeks 41% 59% 
15-16 weeks 33% 67% 
17-18 weeks 18% 82% 
19-20 weeks 17% 83% 
21-22 weeks 10% 90% 
23-24 weeks 5% 95% 


4. The majority of non-residents’ late abortions are done in private abortion clinics in and around 
London. 


5. Despite what is often said or supposed, few late abortions are done on the ground of the child’s 
handicap. The detailed figures for abortions done at 18 weeks or later in 1986 on the ground are as follows: 


Residents : 637 (i.e. 14 per cent of all residents’ late abortions) 
Non-Residents: 11 (i.e. .003 per cent of all non-residents’ late abortions) 
TOTAL : 648 (i.e. 8 per cent of al/ late abortions) 


6. in two-thirds of late abortions done in the private sector (residents and non-residents) the methods 
used are dilatation and curettage with evacuation or aspiration, or vacuum aspiration with dilatation and 
curettage. In all such cases the children’s bodies are broken up inside the womb and removed in pieces. 
These methods are used in over three quarters of non-residents’ abortions. 

In the NHS over half later abortions are done using prostaglandins with or without another ‘agent’ and in 
only one third using D & C etc. Prostaglandin abortions result in the child being expelled prematurely from 
the womb and hence born dead (or sometimes alive). If prostaglandins are used with another ‘agent’ (1.¢. a 
poison) the child will be born dead, having been killed by the ‘agent’ in the womb. 

When prostaglandins are used in the private sector they are almost invariably used with another ‘agent’. 
Thus less than | per cent of non-residents’ abortions are done by prostaglandin alone. About a sixth are 
done with an ‘agent’. 


7. The widespread use of D & C etc. and prostaglandins with ‘agents’ in the private sector, particularly 
for non-residents, is probably due to the fact that the child is always killed in the womb and hence no 
resuscitation equipment and staff need be available. D & C etc. abortions are much quicker and therefore 
cheaper. 
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Present: 


Brightman, L. (Chairman) 


Butterworth, L. 
Faithfull, B. 
Gloucester, Bp. 


Houghton of Sowerby, L. 


Hunter of Newington, L. 
Llewelyn-Davies of Hastoe, B. 
McGregor of Durris, L. 


The Abortion Law Reform Association’s Memorandum is printed in the Special Report, pp 127-131 


Examination of Witnesses 


Miss MADELEINE CoLvin, Member of ALRA executive and a barrister; Miss Juoy Cotram, Member of ALRA 
executive; Dr SHEILA ABDULLAH and Miss Sarah Forster, Abortion Law Reform Association, called in 


and examined. 


Chairman 


638. In order to get it on the record, may I ask 
each of the witnesses to be kind enough to identify 
herself, mention any professional qualifications 
which she has and also her office in the Abortion 
Law Reform Association. Miss Colvin? 

(Miss Colvin) I am a barrister. I am a member of 
the ALRA executive. 


639. Thank you very much. Miss Cottam? 

(Miss Cottam) I am a graduate in political science 
and I have been involved with ALRA for 13 years, 
including three years as a co-ordinator and currently 
as a member of the ALRA executive. 


640. Dr Abdullah? 

(Dr Abdullah) 1 am a general practitioner with a 
longstanding interest and concern in birth control 
services and also a longstanding membership of 
ALRA. 


641. Thank you. Miss Forster? 

(Miss Forster) | am also a barrister and I have an 
additional qualification of a diploma in medical law 
and ethics. I have been a member of ALRA for 
about seven years. 


642. Thank you very much. The Committee 
would like to thank the Association very much 
indeed for their written evidence and for agreeing to 
come here today to supplement that evidence orally. 
I have just got one or two questions I myself would 
like to ask, and I shall leave it to the witnesses to 
decide between themselves who is to answer each 
question. Of course, any other witness can supple- 
ment that answer, if she wishes. Before I ask my 
question, could I say a few preliminary words. The 
present position, as you will all know, is that as a 
general rule an abortion can lawfully be carried out 
for the statutory reasons down to the end of the 27th 
week of pregnancy (that is, not after 28 completed 
weeks). The Bill that the Committee are considering 
proposes to forbid abortions after 24 completed 
weeks. We know from the medical evidence that we 
have heard that after 23 or 24 completed weeks of 


pregnancy there is a slight chance, and thereafter an 
increasing chance, of the foetus being alive in the 
sense that it would be capable of surviving outside 
the womb. I would like to ask you what you consider 
would be any serious disadvantages of making 
abortions unlawful at 24 completed weeks instead of 
at 28 completed weeks? 

(Miss Colvin) Perhaps I can start. I would refer to 
our evidence and deal with the legal points first, 
then go on to the other points. From a legal point of 
view, we would like to expand on the particular 
nature of the Infant Life (Preservation) Act (ILPA) 
and why we propose that that particular piece of 
legislation is not the appropriate piece of legislation 
to be amended by this Bill. Then we come on to the 
reasons why we feel that 24 weeks in any event is 
already covered by practice and the law under the 
ILPA. Perhaps we can deal firstly with the ILPA 
itself. One of the main points that I think is getting 
lost is that that piece of legislation was brought into 
effect for a very particular purpose which I do not 
need to repeat, as I think the Committee know it. 
However it is now being used for a completely 
different purpose: it is now being used to regulate 
therapeutic late abortions. I think it is very ques- 
tionable in public policy terms whether one should 
use a piece of legislation that came in so long ago, 
for a completely different purpose. That is one of 
the main points that we want to emphasise. The 
other points are to do with the nature of the 1929 
Act, the fact that there are aspects of it and 
components of it which are seriously unsatisfactory. 
One of them which we mentioned in our evidence is 
the question of the presumption. It is very unusual 
in our criminal justice system to have a piece of 
legislation which shifts the burden of proof, and it is 
only done when there is a need for public policy to 
do so, because, of course, the criminal justice system 
goes on the basis that someone is innocent until 
proven guilty by the prosecution. We would say that 
the shifting of the burden of proof in the 1929 Act is 
now outdated, and is no longer necessary because 
we are in a completely different situation on the 
question of abortion. The other unsatisfactory as- 
pects of the Act are to do with the fact that 
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prosecutions have been rare, and I think you have 
already heard the evidence that certainly there have 
been no prosecutions in recent years. For that 
reason alone it is really quite a redundant piece of 
legislation. By reactivating it, particularly with its 
severe penalty of life imprisonment, one has to 
again question whether this is acceptable in public 
policy terms. Perhaps someone else would deal with 
the other matters of why we are against this Bill. 


643. Are there any particular disadvantages you 
would like to put your finger on, in reducing the age 
from 28 to 24 weeks? 

(Miss Colvin) Our evidence deals with the other, 
not strictly legal, questions. Obviously there is the 
question of practice. One of the questions about 
going down to 24 weeks is the point about the 
knock-on effect of how doctors will actually practise 
if the law is brought down to 24 weeks. Perhaps Dr 
Abdullah would like to deal with that aspect. 

(Dr Abdullah) 1 think that that would be a very 
real problem, because in ordinary everyday terms it 
is quite difficult obtaining later abortions for women 
who very much need them. This is my experience. 
In general, gynaecologists are quite unwilling, apart 
from in very extreme circumstances, to do abortions 
over 20 weeks. I think it is true to say that in 
Sheffield it is virtually impossible to get an abortion 
over 18 weeks on the National Health Service. 
Doctors and gynaecologists are very aware of the 
legal limit and not going beyond it, so even 
now—and I think the figures show this—they are 
very unwilling, because of the regulations that have 
been brought in, to consider terminations beyond 24 
weeks, unless there are very extreme reasons. There- 
fore, there is not a problem, I would think, in terms 
of any excessive practice with regard to late abor- 
tion. There is still a real problem for women who are 
in the middle trimester of pregnancy, between 16 
and 20 weeks now, in obtaining help. If the limit is 
brought down to 24 weeks, doctors, even those who 
now practise later abortions, will be very unwilling 
to do abortions, say, beyond 22 weeks. That really is 
going to affect a lot of women. So I think that 
although it appears on the one hand reasonable to 
drop it from 28 to 24 when you are thinking about 
infant survival, when you are looking at the reality 
of what happens it is very arguable that the current 
situation is very reasonable and acceptable, and 
therefore we should be going on to consider how we 
really tackle the problem of late abortions, which 
nobody wants, least of all the woman herself. That is 
something that this Bill will do nothing whatsoever 
about, but it will increase very greatly the hardship 
of women who are perhaps 18 or 20 weeks pregnant, 
with very strong reasons for needing abortions, who 
may be unable to get any help at all. 

There was a great problem with the Abortion Act 
that when the Abortion Act first came in (when I was 
working in Liverpool), there was no way of getting a 
Health Service abortion. Now gradually there is 
more availability, but we still have less than 50 per 
cent of services within the Health Service, and it is 
in many areas very difficult to get late abortions, 
even in cases of very great need. My experience is in 


having to try to help women to go to the charitable 
agencies, but even now, because of the pressures on 
the charitable agencies, a great financial burden is 
put on women, and many women just cannot deal 
with that, on top of all the other problems. We have 
a recent experience in our practice of a woman in 
her mid-forties who presented at about 18 weeks 
pregnant, not realising she could be pregnant (which 
is the typical example of the menopausal woman). 
The circumstances were very difficult. We tried to 
get a National Health Service appointment and 
could not. There was no way she could go anywhere 
else. Her husband is unemployed, and she has a 
grown-up family. The repercussions of that preg- 
nancy have been tremendous. I think we have to 
think of the repercussions of denying women help. 
One of the repercussions was that her own father 
made a suicide attempt, because of the implications 
of this pregnancy. That is just one example among 
the many that we meet, with the very difficult 
situations that surround late, unwanted pregnan- 
cies. 

If we want to prevent those situations, we must 
properly provide early abortion. I feel very strongly 
about this, because of the delays in the system. The 
College of Obstetricians and Gynaecologists pro- 
duced this report and said that up to 20 per cent of 
women needing late abortions present at less than 
12 weeks of pregnancy, and the delays are in the 
system. It did not need that college to do their 
report. We have known that for 10 or 15 years. 
Every practising doctor knows that the delays are in 
the system. I have not done a survey, but I would say 
that the proportion who suffer delays is greater than 
20 per cent. I think that a lot of women are delayed, 
and you meet all kinds of delays, even in obtaining 
pregnancy test results in the first instance. 


644. I think that the Committee is very conscious 
that delays do take place. Thank you very much. 

(Miss Forster) May I say something from a more 
legal aspect? It seems to me that section 1(1) of the 
1929 Act is a minefield for the purposes of interpre- 
tation and, concentrating for the moment on the 
phrase “capable of being born alive” and what 
exactly that means, particularly bearing in mind the 
term that appears to be used in the Abortion Acct is 
‘viable’, whether “capable of being born alive” 
means “viable” and if not what it means, it seems to 
me there is sufficient room for argument now with 
the 28 week limit to make that a difficult concept 
and it is going to be infinitely worse with 24 weeks. 


645. Would any of the witnesses like to add any 
more to that? 

(Miss Colvin) We have not covered all the points 
we covered in our written evidence, of course. In 
particular, bringing down the time limit to 24 weeks 
is actually going to affect the very vulnerable 
women, particularly women with foetal handicap. 
You have had all the evidence about an amniocen- 
tesis that has to be done a second time. It is going to 
catch those women. And again there are certain 
conditions which cannot be detected until after 24 
weeks. 
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646. Looking at the statistics (I had in mind page 
27 of the Special Report, I expect you have it), the 
demand for abortions after the completion of week 
25 seems to be very small. I think it is a total of 29 
after week 25, 22 of which were on the ground of 
foetal abnormality and 7 on what are sometimes 
called social grounds, the health of the mother—I 
think that is ground 2. If the period were reduced to 
a maximum period of 24 weeks, do you think that 
this small number of abortions might perhaps be 
accommodated within the reduced period? 

(Miss Colvin) I think one would always have to 
have an exception. One would always have to have 
an exception certainly for the foetal handicap, but I 
also think that one must not forget the other women 
who do not come under that ground. We do not 
know enough about their circumstances but Dr 
Abdullah has described one particular woman who 
may well have fallen into that ground. I think one 
cannot just forget those women because they do not 
fall within the category of foetal handicap which is 
slightly easier to identify. 


647. They are a very small number. I am not 
saying they have to be overlooked but they are very 
small. It is 7 in the year 1986 in Scotland. This figure 
is on page 78. In 1986 out of a total of 9,500 
abortions precisely 2 were after week 25, one being 
on the ground of foetal abnormality and the other 
being an emergency to save the woman’s life which, 
of course, is in a totally different category. 

(Miss Cottam) I do think we have to get this clear. 
If the law is taken down to 24 weeks, as Dr Abdullah 
said, we all know in practice we are talking about 
something in the region of 22 weeks, maybe for 
cautious doctors even less than that. Amniocentesis 
tests are coming in at around 21 weeks, outside 
London they sometimes take a week longer than 
London, and so to judge it on the 29 women alone is 
simplifying the amount of women who would be 
affected by this. I think we have to keep that in mind 
constantly, that doctors are a cautious breed and 
they would tend to go below the weeks that were 
stated. So we are not just talking about 29 women 
but we are talking about considerably more. 

(Miss Colvin) The whole point about what the law 
is at the moment is that, although we have a 
presumption of 28 weeks, we do have a law that 
protects the viable foetus which is below this 
gestational age. It is clearly recognised in the law 
and doctors are practising with that recognition: 
they are not misled by the 28 week presumption. Of 
course, each foetus is going to vary, we do know 
that. The evidence is that some foetuses from 24 
weeks may be viable. What you have at the present 
time is a flexibility which is needed for those women 
who are in particularly tragic circumstances needing 
a late abortion. They can have late abortion within 
the law at the present time. If the time limit is 
brought down, the law will become inflexible and 
you are going to have all the consequences we have 
mentioned. 


648. Thank you very muchy indeed. I have just 
one small point which I wonder if you can answer. 


We gather from the statistics that the position quite 
clearly after week 25 is that there are very, very few 
abortions. There are rather more if you take 24 
completed weeks, and I think you will find in 1986 
185 abortions took place in England and Wales after 
the completion of 24 weeks but before the comple- 
tion of 25 weeks. Now, my assumption is—and I 
think we shall have to confirm this at some 
time—that the reason for this is that the DHSS ban 
on nursing home abortions after week 24 did not 
operate until Ist February 1986: in other words, 
there was a month when the inhibition was not 
actually in existence. Do you know whether that is 
correct? 

(Miss Colvin) I am not in a position to say, I am 
afraid. 


Chairman] We will be able to discover the truth of 
that from other witnesses. I think other members of 
the Committee have one or two questions they 
would like to ask. 


Baroness Faithfull 


649. Looking at page 129 of the Special Report, 
the case histories, it looks as if the vulnerable people 
are schoolgirls and the much older women, and the 
foetal abnormalities. Is this your experience? 

(Miss Forster) I think also where there is mental 
impairment that is a category that cannot be ruled 
out as well. There is difficulty there with girls and 
women who have some kind of mental impairment 
or illness. 

(Dr Abdullah) Apart from foetal abnormality, it is 
the group of women under 20 and particularly the 
very young, they are the ones who present late. They 
are the ones who at the moment, in my experience, 
seem to be increasing and they are also presenting 
with concealed pregnancies. I think that again 
highlights all the other problems that lead to late 
abortion, in relation to both education and services 
provided for young people. 


650. But, my Lord Chairman, if it is the younger 
and the older, then that is the type of person it is, 
but that does not therefore mean that it is the poor 
services if the middle band are able to get it. 

(Dr Abdullah) Oh, yes, it does, because there is a 
real problem for young people getting any kind of 
advice to do with their sexual lives and contracep- 
tion. 


651. Iam talking about the middle band. Accord- 
ing to your case histories it is the younger girls and 
older women who are most in trouble in having late 
abortions? 

(Dr Abdullah) Yes. At the same time also you 
could say therefore the most vulnerable groups. The 
very young women are most at risk through the 
physical effects of pregnancy, let alone the emo- 
tional effects. They have the greatest difficulty at the 
moment in obtaining help and so they conceal 
pregnancies and present late in pregnancy or even 
just present in labour. 

(Miss Forster) 1 am sure the point has been 
covered but it may well be that the point about what 
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is meant by the “middle ground” perhaps, if there is 
a less extreme example than the very young or 
perhaps menopausal women, is that if there is 
somebody who discovers they are pregnant and does 
not wish to continue for various reasons with that 
pregnancy, the indications are that they actually 
seek medical assistance at an early stage and have to 
wait for very long periods of time, even in the 
middle ground, for a termination if that is thought 
appropriate. 

(Miss Cottam) 1 think we are talking about 
vulnerable people who, if they are young, do not 
have the knowledge, might be scared, might not feel 
they could tell their parents, might have no one to 
talk to about it. In the case of menopausal women 
there are certainly cases where women who are 
perhaps less fortunate than the people here in 
having the benefit of education actually believe it 
when their doctors tell them they are definitely not 
pregnant, where one of us would go and have a 
pregnancy test to make sure. There are definitely 
mistaken diagnoses by doctors in this area where 
women are told in their forties “This is quite 
normal’’, and then it comes very late. I think it is 
particularly because they are so vulnerable that we 
feel they should be protected. 


Bishop of Gloucester 


652. If I have read your written evidence cor- 
rectly, you are arguing that the 1929 Act is abso- 
lutely unnecessary and ought to go. I am not, of 
course, a lawyer, so I may be hopelessly adrift here, 
but if that were to happen, it seems to me that it 
would be entirely at the discretion presumably of 
the doctors concerned whether an abortion was 
justified at any stage in the pregnancy, and I wonder 
whether that would be your view as well, that that 
would be the best arrangement to have, so that if it 
was thought to be right, a very late abortion would 
be justified regardless of this difficult concept of 
whether the foetus was capable of being born alive 
or not. Would that on the whole be your view? 

(Miss Colvin) One of our main points that we put 
in our written evidence is that the 1929 Act is 
unsatisfactory, and that to start amending an un- 
satisfactory piece of legislation is not the appropri- 
ate way of dealing with what some perceive as a 
problem in terms of late abortions. That is our first 
position. We are not putting forward as our main 
proposition that there should be no 1929 Act. We 
are putting forward as our main proposition that the 
status quo at the moment is preferable to amending 
the 1929 Act because it is so unsatisfactory. Howev- 
er—because it obviously does follow on—if you 
actually get rid of the 1929 Act England would be in 
the same situation as Scotland. That gives rise to an 
interesting point. Is it really the fear of a criminal 
prosecution or the fear of a criminal statute that 
deters doctors from doing very late abortions up to 
viability, or is it the consensus among the medical 
profession that regulates their practice? We would 
say the evidence indicates that it is the medical 
profession that creates its own practice. It does so in 
Scotland without an upper limit and does so under 
the 1929 Act below the 28 weeks of the presumption 


of viability. So although we are not actually putting 
forward that there should be no 1929 Act, we are 
saying that if that became the situation, then one 
should not be too concerned about it, because 
Scotland operates satisfactorily without such legisla- 
tion. However, our main proposition—and I want 
to make this absolutely clear—is that when you are 
considering this particular Bill, the 1929 Act itself 
should not be the piece of legislation which is 
amended in this way. 


Lord Butterworth 


653. When you say “should not be amended in 
this way”, how would you wish to see the 1929 Act 
amended? Forget this Bill that is before us. You 
have made your points about that. However, you 
say that the 1929 Act as drafted is not satisfactory. 
What would you wish to see? 

(Miss Colvin) It is not satisfactory because it is 
very unclear on certain components, such as the 
presumption, and the lack of definition of “capable 
of being born alive”. We are also saying that it is 
redundant in terms of its original purpose. On the 
other hand, it is the status quo and does provide 
some guidance on the upper limit. 


654. But it was intended to cover what was 
thought to be a gap in the law, which in Scotland, we 
understand, is covered by the Scots common law. So 
that does leave you with a question, does it not? If 
you were, as it were, free to amend the 1929 Act, 
how would you like to see it amended? 

(Miss Colvin) We do not want to see it amended, 
so we actually cannot answer you on that point. We 
do not feel it is a piece of legislation that is either 
active, or satisfactory, in relation to what it was 
intended to cover. Further, it is not being used now 
to cover its original purposes, but instead is being 
used for completely different purposes. 


655. You say that it is not satisfactory because it 
does not cover what it was intended to cover? 
(Miss Colvin) No, it does cover that. 


656. It more than covers it, does it not? 

(Miss Colvin) But it is being used for completely 
different purposes. It was intended to cover this gap. 
It was never intended to cover therapeutic late 
abortions, which is how it is being used for example 
both in the recent court case and in this Bill. 


657. I wonder if I could put it in this way: do you 
think that the definition in this Act of 1929 is a 
satisfactory definition of the gap which it was 
intended to cover? 

(Miss Colvin) I am not sure I completely follow 
that. 


658. You told me that there was a gap in the law, 
which the 1929 Act was intended to cover, did you 
not? 

(Miss Colvin) Yes. 
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659. I thought you were implying that it covered 
much more as well? 

(Miss Colvin) It is being used to cover much more. 
It is being used for different purposes. Clearly there 
have been no prosecutions of any significance under 
the 1929 Act. So one has to ask the question, is there 
still a problem with the gap that the law was 
intended to cover? Yes, there were abortions then: 
illegal abortions and back-street abortions were 
flourishing. We are now so many years on. Is that 
still a problem? Is that lacuna which the law was 
intending to cover still a problem? We would say no, 
it is not a problem. And what is happening now is 
that instead of getting rid of the outdated legislation, 
what people are trying to do is to build in something 
completely new to it. 


Chairman 


660. Would this be the way you are putting it: 
that the 1929 Act was intended to prevent people 
getting rid of a child at the moment of its birth 
because it was an unwanted child? 

(Miss Colvin) Yes. 


661. It was not intended to have anything to do 
with therapeutic abortions, and, indeed, the Act did 
not even deal with the one type of termination of 
pregnancy which was then lawful, namely where the 
safety of the mother’s life was affected? Is that the 
way you are putting it? 

(Miss Colvin) Exactly that. However, going fur- 
ther, we would say that the intended purpose of that 
legislation and the problems that existed in 1929 do 
not exist now. That is why it would be wrong to use 
an Act which was for one purpose for a totally 
different purpose now. So we have to come back in 
answer to Lord Butterworth and say that we do not 
think that the 1929 Act is an Act which should be 
amended in any way. In preference to it being 
amended, it should be rescinded. 


662. When you said that it should not be 
amended in any way, you meant that it should not 
be amended in any way from the point of view of 
therapeutic abortions? 

(Miss Colvin) Absolutely. 


663. You are not speaking for the criminal law? 
(Miss Colvin) No. 


Bishop of Gloucester 


664. May I press you on one small point which is 
that the lack of prosecutions under the 1929 Act 
Clearly means that it does not function perhaps even 
as it was intended to function, except that it acts as 
some kind of guideline and perhaps even as a 
deterrent in some cases for doctors who operate 
with 28 weeks somewhere at the back of their mind. 
The question I am getting at is, if we ditch that, you 
seem to me to be saying that doctors are perfectly 
capable and the medical profession will sort out its 
own levels without any kind of guidance from the 
law; that somehow medical science or common 
sense will dictate when an abortion is justified and 


when it is not, and that the decision is that of the 
doctor. Is that your view? 

(Miss Colvin) I think we are coming back to a 
point that I made to you before, which is that we are 
not seeking the removal of the 1929 Act. That is not 
our main proposal. We are saying that in preference 
to amending the ILPA we should be retaining the 
status quo as it is at the moment. What would be 
wrong would be to amend the 1929 Act. However, 
if the position was that there was no 1929 Act, if 
that were the decision of the Committee, we would 
say that that would not present the problems 
implied. This is shown by Scotland where doctors 
self-regulate themselves on late abortions. In 
England we know that doctors are regulating them- 
selves both within the DHSS controls and through 
the medical profession’s own guidance. 


Lord Houghton of Sowerby 


665. You will know that I have very strong and 
long family connections with your organisation. 
What is your constituency nowadays? This is the 
first time we have seen an all-women delegation and 
the first time we have seen any young women, yet 
the whole problem relates to young women. This is 
the extraordinary paradox of this whole enquiry. 
What is your constituency? Where do you derive 
your representative capacity from these days? Are 
you all young women? 

(Miss Cottam) You are asking me about the 
ALRA membership and support. The answer is no, 
because I am very happy to say that there are many 
distinguished supporters of ALRA’s aims like your- 
self over the years who have not deserted us. So no, 
it is not all young women. We have a cross-section of 
membership from all political parties. We have 
always been a cross-party group. Although we are 
women at this table, we have always welcomed 
men’s support, of course, and we have a cross- 
sectional membership throughout England, Wales, 
Northern Ireland and Scotland. When ALRA began 
its ““A Woman’s Right to Choose” campaign (be- 
cause our organisation is committed to women 
taking the final decision of whether or not to 
continue a pregnancy) in 1985, at that time a large 
number of younger women who definitely were 
committed to those aims, and still are, became part 
of our organisation and are certainly amongst a lot 
of the people who carry out the daily grind and work 
of our association which is a voluntary association. 
But we have always welcomed support from any- 
body who supports our aims and it is a very broad 
support. Does that answer your question? 


666. What do you stand for these days? What 
could you say is your political aim? Are you a pro- 
choice organisation? What do you call yourselves 
now? 

(Miss Cottam) Yes, we are pro-choice. In fact, I 
am glad you have given me the opportunity to say 
this because ALRA would like to say to those 
present that, of course, nobody wants late abortions. 
In an ideal world they would not be necessary. We 
believe very strongly that the best way to avoid late 
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abortions is to make early abortions easier to obtain. 
To that end we believe also that, if we could have a 
law which would give us abortion on request up to, 
say, 14 weeks whereby a woman could have self- 
referral which would mean the signature of one 
doctor, we think instead of having something in the 
80s of percentage of women having abortions in the 
first trimester at the moment—lI think 84 per cent, 
for English and Welsh and foreign women together 
whilst it is 87 per cent for English and Welsh women 
alone—we could get it high up into the 90s if we had 
abortion on request. I think it is a very desirable 
thing and it is something which I hope all of us 
would welcome. We also would like to see some 
things that could be done and we feel if the will was 
there we could have without too much difficulty 
things like better pregnancy testing facilities which 
should be free, and better NHS abortion facilities 
which Dr Abdullah has already mentioned. We are 
talking about only half the abortions being done 
under the NHS and, as we have talked about young 
people as being one of the particularly vulnerable 
groups in the context of our discussions, I do not 
think that is very surprising in the context in which 
we live in Britain today where we have no national 
sex education programme. We think it is scandalous 
that it is only because of AIDS that young people are 
beginning to be told the facts of life and we would all 
like to feel that there was very serious and careful 
and thoughtful sex education advice given to all 
young people. We hope that would be another way 
of bringing down the numbers of late abortions. 


Lord Houghton of Sowerby] Are your activities at 
the present time taken up more in defending the 
Abortion Act from attack than endeavouring to seek 
further improvements? How do you spend your 
time? 


Chairman 


667. When you answer that question could you 
focus on the problem which is before us, which is 
whether the statutory maximum age should be 
reduced from 28 to 24 or some other figure, because 
that is what we are concerned with. Just focus your 
answer on that. 

(Miss Colvin) I think it would be right to say in 
recent months, yes, we have been concerned cer- 
tainly with this Bill and, of course, the Bill that is 
coming up in the other House. But that is not to say 
that we do not do a lot of other work. In the last few 
years we have done work in producing a pack of 
information for school students, have gone into 
schools and assisted in that way to inform young 
people on the issues of abortion. That has been one 
of our priority areas of work. 


Lord Houghton of Sowerby 


668. Have you done any researches as to how it 
came about that the Abortion Bill in 1967 eventu- 
ally contained a cross-reference to the Infant Life 
(Preservation) Act? Nobody seems able to discover 
how the so-called clause 5 proviso crept into the 
Abortion Act of 1967. Have you tried to find out? 

(Miss Forster) I think it is probably right to say 


that a cursory attempt to find out has been unsuc- 
cessful. I personally think that is extremely impor- 
tant and something I would like the opportunity to 
have a bit more time actually to research on. 


Chairman 


669. Perhaps I could answer Lord Houghton’s 
question because I have carried out a very deep 
research into this. There is absolutely no mention in 
the Second Reading Debate in the House of Com- 
mons, when the 1967 Act was introduced, to the 
proviso except a quite glancing remark which was 
made by one Member, and there is only that one 
purely peripheral observation which reflects the 
1929 Act. No other Member ever referred to it 
except to correct the date which was wrongly printed 
in the Bill, and there was no reference in the House 
of Lords either. So unless you want to duplicate my 
researches I do not think you will get any further. 

(Miss Forster) We have enough to do without that, 
but it seems to me the consequences, given what you 
have just said, were entirely unforeseen. I come back 
to a point I made: it seems to me very unfortunate 
that, with the cross-reference that there is today 
apparently between the two Acts, there is not evena 
consistency of terms. That is very unfortunate and I 
think it has very difficult consequences. 


Lord Houghton of Sowerby 


670. Do you think we should get rid of the Infant 
Life (Preservation) Act altogether from the field of 
abortion? 

(Miss Colvin) I think that is a much wider point 
which has been slightly answered. We think at this 
stage in preference to anything else that the present 
status quo should be maintained. With the Infant 
Life (Preservation) Act and with the practice, the 
two combined, and the fact that the law already 
covers viable foetuses, this status quo is working at 
the moment. However, we are not saying by this that 
the Act is satisfactory. We are saying the opposite. 
But we do not support that this particular piece of 
legislation should be amended. If it was got rid of, 
the consequences are likely to be the same as for 
Scotland. We think that in itself would be acceptable 
in the sense that Scotland regulates itself on late 
abortions. I would like to make one point which 
comes back to talking about the proviso in the 1967 
Act and “‘capability of being born alive’. There are 
really two points I would like to make, and one point 
on the Special Report from this Committee. The 
first point is that it is clear that the proviso in the 
1967 Act is an abbreviated form and perhaps not 
really thought out very clearly as to what it meant. 
The other point is that there are strong reasons to 
look at the intention behind using the phrase 
‘capable of being born alive’: what did Parliament 
in 1929 intend by placing a presumption at such a 
late period as 28 weeks? We would say that the only 
presumption you can cull from that is the fact that 
they did, even in 1929, intend that to be a viable 
foetus, that is, a foetus born alive which could 
sustain life. I think any other meaning, by putting it 
at that late period in 1929, would be quite meaning- 
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less. Then I would like to refer to paragraph 13 of 
your own Special Report. You seem to be implying 
that, although you appreciate the commonsense 
point of view of the interpretation given to you bya 
number of witnesses, particularly the medical pro- 
fession, on “capable of being born alive”, you feel 
that there is difficulty in accepting that common- 
sense point of view, which is viability and the aim to 
sustain life, because of the difficulty of being precise 
to a jury. I think we would like to point out, 
particularly as lawyers, that we feel this Committee 
might be heading down slightly the wrong path. We 
do not feel it is particularly for you, with respect, to 
tailor an interpretation so that it may be easy to give 
to a jury. That is really a question for the judges and 
the courts. If they find it impossible it will come 
back to Parliament. What one should be looking at 
for interpretation is the intention of the legislators 
at the time and what is the commonsense position. 
Even if you go further and think about the jury 
(which we say particularly is not the thing that really 
should be the main consideration), you must re- 
member that juries are very commonsensical. If one 


starts putting an interpretation to them which they 
do not think is commonsense, they are quite likely 
to reject it. We have a number of cases in different 
areas of law where that has happened. 


Lord McGregor of Durris 


671. Miss Colvin said a moment ago that Scot- 
land regulates itself. Is not this unrealistic? After all, 
statute law is not the only sort of law. Is not Scotland 
regulated, quite apart from the procedures of clini- 
cians, by the administrative procedures of the 
SHHD? 

(Miss Colvin) That is what I meant. I am sorry if I 
was not precise. If that 1929 Act is rescinded, we 
would still have all the administration self-regula- 
tion, which is both DHSS regulations and the 
medical profession itself as you have in Scotland. I 
am sorry if I did not make that clear. 


Chairman] Thank you very much indeed for 
coming here. The Committee are most grateful to 
you for your evidence. 


The Royal College of Midwives’ Memorandum is printed in the Special Report, p 204 


Examination of witnesses 


Mrs Rosemary JENKINS, Director of Professional Affairs, and Miss Greta BaALrour, Professional Officer, 
Royal College of Midwives, called in and examined. 


Chairman 


672. Would you be kind enough to identify 
yourselves to the Committee and give any profes- 
sional qualifications? Mrs Jenkins, you are Director 
of Professional Affairs in the College, are you not? 

(Mrs Jenkins) That is right, yes. 


673. Miss Balfour, you are a Professional Officer. 
What is a Professional Officer? 

(Miss Balfour) It is an assistant to the Director of 
Professional Affairs basically. There is a special 
department of the College related to professional 
matters, apart from the trade union part of the 
College. 


674. Thank you very much. The Committee 
would like to thank the Royal College of Midwives 
very much for their written evidence and for 
agreeing to supplement that evidence orally today. 
There is, I think, no dispute on the evidence that at 
about week 23 or week 24 a child has an increasing 
chance of being born alive in the sense that it might 
be able to live outside the womb. The majority of 
very late abortions—I am thinking of the week 24 to 
week 28 period—appear to be on the ground of 
foetal abnormality which would cause the child, if 
born, to be seriously handicapped either physically 
or mentally. What is the attitude of the Royal 
College to abortions if the child is diagnosed very 
late in the day as seriously handicapped (for 


example, a mongol child so diagnosed at about week 
24)? 

(Mrs Jenkins) I think the College would want to 
see every situation judged on its merit. Every 
individual case needs to be looked at. Where 
clinically it was felt that a late termination at around 
week 24 was for that individual case the right course 
of action, we would believe that the allowance of 
clinical judgment in that circumstance should be the 
case. 


675. Would it be right, then, that while wishing to 
see the maximum age come down from the present 
period of 28 weeks, you would want to make 
exceptions for the exceptional case? 

(Mrs Jenkins) Yes. I think that all individual cases 
do have to be looked at on their merit. It would be a 
terrible shame to introduce an inflexibility into the 
system that would not allow for some flexibility of 
decision-making on individual cases. 


676. So that in the case of a serious abnormality 
or serious handicap, you would think it right to 
allow doctors, in their discretion, to terminate the 
pregnancy after week 24? 

(Mrs Jenkins) Can I just say to you that the 
College as a whole has made no pronouncement on 
abortion as an issue per se, but given that we do 
have abortion as a legal possibility in this country, 
we would want, in those circumstances, for the 
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doctors to be able to make a decision that was in the 
best interests of the woman and her family. 


677. Could I take this a little further? One of the 
witnesses in written evidence, who I think takes 
much the same view, would also make an exception 
in the case of a mother whose pregnancy was caused 
by rape and, for one reason or another, she did not 
seek the requisite professional advice in good time. 
Are you able to say whether the College would 
regard that as an exception? 

(Mrs Jenkins) The College has not actually consi- 
dered that as an exception, but again I think that if 
we look at the College’s view, which is that indivi- 
dual cases must be looked at individually, there 
must be a flexibility, in those circumstances, to 
allow for the best decision to be made, and it may 
well be that that would fall into the same category as 
the decisions made on the handicapped child. 


678. I am taking it a little further. I do not know 
if you remember what are sometimes called ground 
2 and ground 3. Ground 2 is “‘risk to the physical or 
mental health of the mother’, and ground 3 is “risk 
to the physical or mental health of the other 
children” (too many children). If, for one reason or 
another, the mother presented herself very late, 
would you admit the possibility of an exception in 
those two cases? They are sometimes called “‘social 
grounds”, but it is not, I think, a very appropriate 
expression. Would you allow a possible exception in 
that type of case, if the doctors thought that it was in 
the best interests of the mother? 

(Mrs Jenkins) That may well be the case. If I can 
raise an issue that has to do with that. Some of the 
cases that present very late, are very young women 
indeed—children almost—and I think that that 
again would come under one of those clauses. That 
is a situation where one would have to look at the 
individual needs of the whole circumstance, in order 
to make a decision. That particularly is an area of 
deep concern, in that it is quite clear that the very 
young pregnant woman often arrives at the services 
very late indeed. In some circumstances, if there was 
an inflexibility built into the system, it would mean 
that she may find herself unable to have an abortion 
that may be offered to other women. 


679. Just to get it absolutely clear, your organisa- 
tion thinks that it would be contrary to the interests 
of the woman and of society to have an absolute bar 
at the age of, say, 24 weeks? 

(Mrs Jenkins) Yes. Given that society accepts that 
we need legal termination, then I think that women 

who seek that legal termination have to have their 
cases individually looked at.There is such a variety 
of circumstances which lead them to the position of 
asking for it that have to be taken into account and 
it would be a shame if there was a degree of 
inflexibility that allowed some people into the 
system and others not, not for clinical reasons but 
for reasons that are to do with some law or statute. 


680. That, I suppose, would really be leaving it to 
the discretion of the two certifying doctors, subject 
always to the wishes of the woman, because it would 


never be imposed upon her, it is her consent if she 
wants it. 

(Mrs Jenkins) Obviously not. It is quite clear, I 
think, that it would have to be up to clinical 
decision. I believe, if we look at what is happening, 
doctors are now making very responsible decisions 
in terms of late abortions. I think that has been a 
very welcome trend that we have seen. What we 
would then be unhappy to see is that a particularly 
deserving case found herself unable to have the legal 
termination for a legal reason rather than because 
the facts of the case were such that she would not 
need it. 


Chairman] Thank you very much. I think other 
members of the Committee wish to put questions to 
you. 


Baroness Faithfull 


681. So that, from the point of view of reducing it 
from 28 to 24 weeks, you would think it should still 
stay at 28 weeks? 

(Mrs Jenkins) Can I say we believe there are two 
issues here. You are discussing this at the moment 
and your questioning is concerned with its link with 
the Abortion Act. We actually in our written 
evidence to you suggested that we had other reasons 
why we would want to see a change in the definition 
of ‘“‘viability”, not linked with legal termination— 
the fact that legal termination is linked to the legal 
viability per se contained in the Infant Life (Preser- 
vation) Act. We would also like you to consider the 
other issue, that of the problem of registrable 
stillbirths, that may be affected by any change. 


682. Does that mean you agree with the way they 
do it in Scotland rather than the way we do it in 
England? 

(Mrs Jenkins) Can I personally beg some igno- 
rance. 

(Miss Balfour) Is it related to—— 


Chairman] Did you not understand the question? 
You know the 1929 Act does not apply to Scotland. 


Baroness Faithfull] I think you are not quite sure 
what the Scotland Act is. 


Lord McGregor of Durris] There is not one. 


Chairman 


683. The position in Scotland is that there is no 
statutory restriction on the age at which pregnancies 
can be terminated if the ordinary conditions 
(grounds | to 6) are satisfied. The matter of late 
abortion rests entirely on the discretion of the 
doctors acting in light of the conditions imposed by 
the SHHD. The conditions imposed by the SHHD 
are that no nursing home may carry out an abortion 
save to preserve the woman’s life after week 24. 

(Mrs Jenkins) 1 think it is difficult for us to make 
too much of a comment, having just heard that from 
you as such, but I would say it sounds as though the 
system would allow for the flexibility necessary, but 
it would be difficult for me to make a definitive 
comment on that. 
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684. I do not want to put words into your mouth, 
but I think what you have said rather amounts to 
saying, does it not, that this very difficult subject is 
better left to the administrative practices of the 
DHSS and the doctors than to be regulated by the 
criminal law? 

(Mrs Jenkins) That is a difficult question. If you 
can just wait a moment while I gather my thoughts, 
do you mind? I think it is quite clear that there 
needs to be some sanction of criminality at some 
point perhaps in a pregnancy, but certainly at the 
gestational ages we are discussing at the moment it 
would seem to me that it would be a far more 
sensible situation to allow for clinical judgments to 
be made in individual cases. 


Lord McGregor of Durris 


685. Lord Chairman, I wonder if it would be 
helpful to Mrs Jenkins to rephrase Lord Butter- 
worth’s question. My interpretation of what you 
were saying was that you did not lay all that much 
emphasis on the actual gestational age itself—it 
might be 28 weeks, 26 or even 23—but what you 
wanted, whatever the age, was that it should be 
accompanied by a clinical discretion to abort above 
the age if necessary? 

(Mrs Jenkins) I think that would encapsulate the 
feelings we would have. 


Baroness Llewellyn-Davies of Hastoe 


686. Very few people have raised the point that 
you did about stillbirths and so on. What do you 
recommend instead of the present situation? Do you 
often encounter this obviously very distressing 
situation and what could be done about it? 

(Miss Balfour) Yes, we do obviously encounter the 
situation. I think it is a matter for concern that there 
has been some confusion between abortion and the 
Abortion Act and its implications in regard to 
problems facing maternity services if women have 
stillbirths at 28 weeks. Our major concern is the 
mental state and anxiety caused to parents who have 
a stillbirth at a stage less than 28 weeks, and we 
suggested in our evidence to the Committee that 24 
weeks would be the limit at which we would expect 
foetal viability to be recognised. Our concern was 
with the support we are able now to give very tiny 
babies at the stage of 24 weeks and upwards. There 
are, rarely, those below that who are able to survive, 
many of them—5S0 per cent on average—without a 
handicap and we feel the time has come for us, in 
association with the maternity services, to move 
forward to giving some status to babies born at a 
period lower than 28 weeks. There are a lot of issues 
surrounding that like, for example, the act of 
admission of a mother in labour at a time less than 
28 weeks. Decisions hinge on that because on 
present agreement foetal viability is said to occur at 
28 weeks. If a maternity unit is in a district hospital 
there is very close collaboration between the staff 
but, if it is not, babies who are born below 28 weeks 
but at 24 weeks and above who have a reasonable 
expectation of life would ‘be deprived of care 
because they have just been born in the wrong place. 
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There are lots of other issues, not only that one, that 
are rather separate from the issue of abortion 
because the maternity services really have very little 
to do with medical termination of pregnancy. 

(Mrs Jenkins) Could I just elaborate a little bit on 
this issue? We are well aware that, in fact, The 
Infant Life (Preservation) Act does not define 
stillbirth. Stillbirth is defined in the Births Registra- 
tions Act 1953 and it uses the definition that a baby 
that is born dead after the 28th week of gestation is a 
stillbirth, therefore is registrable under law and is 
therefore legally recognised. A baby born before that 
gestation is an abortion and as such has no legal 
recognition. We have been led to believe, however, 
that if there is a change to the Infant Life.(Preserva- 
tion) Act and the viability definition in that Act is 
reduced to 24 weeks, it will facilitate the change of 
the other Act and the change of definition of 
stillbirth. Now, you asked if it is a problem that 
occurs often. I think we would say that it is a 
problem that occurs whenever a woman is delivered 
of a baby who is dead at delivery between the 24th 
and 28th weeks, because it is quite clear that parents 
who lose their children at birth suffer.an enormity of 
grief that needs to be worked through in a number of 
ways, and a lot of the way in which they cope with 
the subsequent mourning and subsequent grieving 
process hinges upon how it is dealt with at the time 
the woman is delivered. We also know that as part of 
that mourning and grieving process human beings 
need certain rituals; they need the ritual of funeral, 
they need the ritual of burial, but they need as well 
the ritual of recognition. The difficulty that we find 
is being faced both by gynaecological wards and by 
maternity units is that when women deliver these 
babies—and it is their baby—between the 24th and 
28th week of gestation, they have to negotiate for a 
funeral right, it does not automatically happen. We 
know now that there is a lot more flexibility on that 
issue, and a lot of people are actually offering some 
degree of service, memorial or whatever, but it is 
something that has to be negotiated for at that time. 
We believe that that should actually not happen, 
and that that is a distressing issue for them. 
Secondly, we are also aware that that baby is not 
legally recognised; it is not a registrable stillbirth, so 
it is not recognised as having been a person, if you 
like, in the legal system. It means that although they 
may personally give it a name, it has not got a 
recognised name on a certificate. We are beginning 
now, with women who have delivered babies after 
the 28th week, to encourage them to have a name for 
that baby on that certificate, but there is no 
certificate for the woman whose baby is born 
between the 24th and the 28th week of gestation. As 
I have said, we believe that this is an enormous 
problem, because it affects all those women who 
deliver a dead baby during those weeks. What we 
would like to say is that we feel quite strongly that 
we would want a decrease in the definition of “‘foetal 
viability”, to allow for that subsequent definition 
change, as a completely separate issue from the issue 
of legal termination. 


687. That is very clear. Thank you very much. I 
do not know whether it is within the terms of our 
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Committee, but it is obviously a very important 
point, is it not? 

(Mrs Jenkins) Yes. 


Lord McGregor of Durris 


688. As a footnote to what Mrs Jenkins said, we 
had very interesting evidence on this point from the 
Stillbirth and Neonatal Death Society. I wondered if 
you worked closely with them? 

(Mrs Jenkins) We do. In fact, Miss Balfour has 
done a lot of work for the College with them. 


Baroness Llewelyn-Davies of Hastoe] That was 
the only other mention we had, I think. 


Lord Houghton of Sowerby 


689. Roughly how many midwives are there? 

(Miss Balfour) About 30,000 or so. 

(Mrs Jenkins) There are around 31,000 practising 
midwives, and quite a number of those are part-time 
midwives, but about 31,000 are at the moment 
practising in this country. 


690. Do you call male midwives “‘midwives’’? 
(Mrs Jenkins) Yes, we do. 


691. How many of them are there? 
(Miss Balfour) There are 11. 
(Mrs Jenkins) Practising. 


692. All that hassle and hoo-ha about equal 
opportunities, and that is all you have got? 
(Miss Balfour) Yes. 


693. That is disgraceful! 

(Mrs Jenkins) There has been a very recently 
published study which suggests that there have been 
no problems in getting them into midwifery ser- 
vices, but it is probably because men at the moment 
are not choosing to come to us. 


Lord Hunter of Newington 


694. When you spoke earlier you stressed the 
importance of the clinical situation and the decision 
being made. I wondered if this was because you were 
concerned about the nurses who take part in these 
abortions. What is your philosophy? What problems 
do you have with such nurses under these circum- 
stances? 

(Mrs Jenkins) Perhaps I could say that there are 
probably few members of our association who find 
themselves in this situation, because as midwives 
there are not many practising midwives who work 
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within abortion services. Nevertheless, there are 
some, so I would not discount that. What we would 
want to say is that originally, when the 1967 Act was 
passed, we were pleased to see that there was a 
“conscientious objection” clause, and that we would 
certainly welcome the continuance of that to allow 
for nurses or midwives to make a conscientious 
decision not to be involved. I do not think we would 
want to say anything else other than that, but we 
would certainly want to see the continual working of 
that clause in any continued legal termination 
situation. 


Bishop of Gloucester 


695. May I say that looking at the written 
evidence that you put in, I could not help but be 
struck by the contrast in terminology between this 
and some other of our expert witnesses, in that you 
speak fairly consistently about “babies”, whereas 
others speak very consistently about “the foetus’’. I 
think that that may be significant. Despite what you 
have just said—and I recognise that midwives are 
not on the whole concerned with abortion work—- 
nevertheless, it does seem to me, from the general 
drift of your evidence, that you are of the opinion 
that, as of now, a certain number of babies are either 
born dead or aborted, somewhere between 24 and 
28 weeks, who would survive had they not been 
aborted in this way, and that this causes your 
members some distress. Is that in fact so, and do you 
know of such cases? 

(Mrs Jenkins) lam not personally aware of cases. I 
have not picked up a phone and actually had a 
midwife say that to me, so I could not personally 
report on individual knowledge. That does not 
mean that it necessarily does not happen. I believe 
that it may well happen. Obviously we are an 
organisation 26,000 strong. We are all aware in this 
room that abortion is a very personal issue on which 
people make personal decisions, so that in our 
organisation, as far as individual members are 
concerned, we are going to reflect the total spectrum 
of what people feel about the issue of legal termina- 
tion. For that reason, as an organisation, I do not 
think we could make a pronouncement on it as an 
issue, because it is totally for individuals to judge. 
So clearly there will be people in our organisation 
who feel strongly on that issue, and there will be 
others who equally feel strongly on other issues. 


Chairman] Thank you very much indeed for 
coming here to give us your evidence which will be 
of great interest to us. 
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Chairman 


696. Dr Savage, the Committee are most grateful 
to you for your written evidence and for your 
attendance here today. You are a Fellow of the 
Royal College of Obstetricians and Gynaecologists? 

A, That is correct. 


697. You are senior lecturer at the Medical 
College of The London Hospital, Whitechapel? 
A. Correct. 


698. I would like to start with a general question. 
The Bill which this Committee is considering would 
have the practical effect of reducing the maximum 
gestational age at which abortions can lawfully be 
carried out from under 28 weeks to under 24 weeks, 
unless it is done to save the mother’s life. Can you 
tell the Committee from your experience and 
knowledge what sort of women would be disadvan- 
taged if that were the law? 

A. Primarily, it would be very young women, or 
girls of 12, 13 or 14, who deny their pregnancy 
because they cannot face the awfulness of it. 
Sometimes they do not understand what is happen- 
ing to their bodies. Occasionally, you get a girl who 
becomes pregnant before she has begun to menstru- 
ate and she does not know that she has missed a 
period simply because she has never had one. That 
would be the biggest group. Secondly, there are 
women who are extremely mentally ill, and some- 
times their attendants do not notice they are 
pregnant until they are 24 weeks. Then there are the 
mentally handicapped. Again, it might not be 
recognised that they are pregnant until late. It is not 
a large number of women, but I think they are very 
extreme cases. Personally, I would not like to be 
presented with somebody so late and be unable to 
do anything about it. 


699. I would like to ask about nursing home 
abortions as distinct from hospital abortions. The 
pattern is this, that in the case of pregnancies up to 
19 weeks over half the total number of abortions 
take place in nursing homes; between 19 and 24 
weeks almost all abortions take place in nursing 
homes; and after 24 weeks they all take place in 
hospitals as a result of DHSS requirements. Can you 
tell the Committee the reason why until week 24 so 


large a proportion of abortions take place in nursing 
homes rather than hospitals? 

A. I think there are at least two reasons. First of 
all, women who have gone through the NHS 
system—I am talking of resident women—may 
have been turned down by the NHS because the 
particular gynaecologist does not think there are 
grounds for an abortion. Those women will return to 
their GPs, and if they say they will refer them to one 
of the charities they have to raise the money to pay 
for the abortions. That is one reason why there is 
delay, because if you look at the nursing home, or 
non-NHS, sector, what they also do, is more 
operations early on; there are the women who go 
directly without going first to the NHS. There are 
also those who have gone to the NHS and have been 
turned down. Many gynaecologists in the NHS do 
not agree to do abortions after 13 weeks. The 
problem is that women do not know what the 
individual limit is of the gynaecologist to whom they 
are referred. Gynaecologists do not have to say what 
their limit is. They may not have a service in their 
area at all. In a hospital not far from me they have 
recently made the decision not to do terminations 
over 13 weeks, so the women there have no choice 
but to go privately. As regards women who come 
from abroad, I know that David Alton has said they 
come to Britain because we are the only country 
which allows abortions so late, but I do not think 
that is correct. I think they come because the law in 
their own countries does not allow them to have 
abortions, and that includes Northern Ireland and 
Ireland itself. There are also about 1,000 women 
who come from Scotland to England, although there 
is no upper limit in Scotland. These women have to 
find out the system and get information, and they 
have to raise the money for their travel and pay for 
the abortion. Raising the money is a problem if you 
are poor. Most women do not have £500 sitting in 
the bank ready in case they have unplanned preg- 
nancies. I think there are these differences between 
women who come from countries where the law 
does not allow abortions, or only up to 10 or 12 
weeks, and women in Britain who waste time by 
going through the NHS system. Many members of 
my profession do not state that they have a moral 
objection to abortions. If they say, “I do not do 
abortions, and that is it”, the woman will not be 
referred, but she may be told, “I might do it; it 
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depends on the circumstances.” The woman may 
wait three weeks for an appointment and is then told 
she cannot have it, and so time is wasted. I think 
people in the non-NHS sector have come to terms 
with their own feelings about abortion; they feel that 
a woman has the right to have an abortion if she has 
grounds. Therefore, they are more sympathetic to 
the woman’s needs. Another problem in the NHS is 
that most hospitals do not have special units for 
abortions; they have abortions done as part of the 
general gynaecological side. There are waiting lists 
for out-patient appointments. In some hospitals the 
nursing staff have a conscientious objection, so you 
may have to wait until the right nurses are on duty, 
or the right junior medical staff are on duty. In some 
hospitals gynaecologists cannot do late abortions 
because the nursing staff say, ‘““We will not assist you 
with it”, whereas in the non-NHS sector you can 
recruit nurses and midwives who are prepared to 
work in those facilities. I think that is why you find 
that if a nursing home is licensed to do abortions 
over 20 weeks, obviously that is what they will be 
doing, but there is a concentration on women turned 
down or unable to obtain abortions in their own 
regional health authorities. 


700. On the question of the ease of obtaining an 
abortion, we know that except in an emergency an 
abortion can take place only if two registered 
medical practitioners have certified that in their 
opinion a lawful cause exists, that is, grounds 1-6 as 
they are sometimes called. We also know that the 
great majority of abortions are certified on the 
ground of risk to the physical or mental health of the 
mother. Some people say there is virtually abortion 
on demand in Great Britain. What would you say to 
that? 

A. I think it is a piece of anti-abortion propa- 
ganda, and I think it is quite wrong. The fact that 
half the women have to pay for their abortions does 
not mean to say there is abortion on demand, that 
you go off with your £120 and that is it. I think 
women have to convince two doctors. Some doctors 
are more able to see the woman’s viewpoint than 
others; therefore, they are more likely to work in a 
facility which is providing abortions perhaps than 
within the NHS itself. But I think that where doctors 
differ is in how disturbed the woman has to be 
before they accept what she says. When the law first 
changed women were sent by the gynaecologist to 
see a psychiatrist to certify that they really were 
depressed or that their mental health would be 
disturbed, but as both general practitioners and 
gynaecologists saw more of these women the more 
they listened to them and could understand their 
point of view. I take the view that you do not have to 
have a woman saying, “I am going to kill myself’, 
before you accept that she cannot continue with the 
pregnancy on the grounds of her social circum- 
stances and that the existence of that situation, if 
unrelieved by abortion, is sufficient to make her 
depressed. What makes me feel I have to accept 
what the woman says is not the statistical argument 
that it is safer to do a first trimester abortion than let 
the pregnancy continue to term, but the fact that I 
know if I refuse she may well go off and take the law 


into her own hands and possibly die in the attempt. I 
know that from bitter personal experience. I have 
listened to many women and realise that they do not 
want to continue with the pregnancy and will do 
anything to get rid of it, just as women who cannot 
get pregnant will go through anything in order to 
have babies. After spending some time listening to 
these women you know that they just will not go on 
with it. 


701. I want to ask you about abnormalities. Am I 
right that there are three principal methods of 
detecting foetal abnormalities: amniocentesis, ultra- 
sound scanning and chorion villus sampling? 

A. Yes. In the old days some were detected by 
manual palpation of the uterus, but there are these 
methods available today. 


702. Spina bifida can be detected both by amnio- 
centesis and ultrasound scanning? 

A. Yes, if there is raised alpha-feto protein in the 
blood. I think most people would do an ultrasound 
scan rather than amniocentesis. You would do 
amniocentesis for Down’s syndrome. If you had 
raised alpha-feto protein in the blood it might alert 
you to the fact that the baby had spina bifida, but 
most people nowadays would do an ultrasound scan 
before the amniocentesis. 


703. Down’s syndrome is mongolism? 
A. Yes. 


704. That can be detected by amniocentesis and 
by ultrasound scanning? 

A. Not by ultrasound, only by amniocentesis, or 
by chorion villus sampling. 


705. How are anencephaly and other brain ab- 
normalities detected? 

A. By serum screening, amniocentesis, ultrasound 
scanning, or even X-ray. One used to try to detect 
anencephaly in babies by palpation of the uterus. 


706. You talked of “serial screening’? 
A, No, serum screening of maternal levels of 
alpha-feto protein. 


707. How are severe limb deformations detected? 
A. By ultrasound scanning. 


708. We have been told that in an extreme case a 
child afflicted with spina bifida can be mentally 
retarded, unable to walk, doubly incontinent, deaf 
and blind. Is that correct? 

A. There is a whole spectrum; that is the worst end 
of the spectrum, yes. 


709. So, severely handicapped babies are born 
into the world? 

A. They certainly were, and they certainly still are 
in Northern Ireland and Ireland where they do not 
have access to this programme. 


710. Is there any other class of child who really 
has no future except in an institution, or are they 
mainly spina bifida cases? 
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A. Down’s syndrome has a range of abnormalities. 
At the lower end of the scale the child is physically 
healthy and mildly retarded; at the other end you 
can have a baby which has a heart defect, duodenal 
atresia and severe mental retardation. I understand 
that one-third of children in long-stay mental 
institutions for the retarded are in fact suffering 
from Down’s syndrome. 





Bishop of Gloucester 


711. Dr Savage, can I pick up something in the 
written evidence which we have before us in the 
Special Report and ask you about it? 

A, Can you remind me of the page? 


712. I refer to page 206, the top of the page, first 
paragraph, where you deal with a case involving a 
depressed woman. There was a risk of suicide and 
she was terminated at 24 weeks. I take it in a sense 
almost as a specimen case. The question I want to 
ask is this: If we can assume that in such a case there 
was no reason to think the foetus was damaged or 
handicapped in any particular way, would there be 
medical reasons why that foetus needed to be 
aborted rather than delivered alive, if indeed 24 
weeks is now accepted as the threshold for sustained 
life? 

A. That was before our hospital had managed to 
keep any 24-week babies alive. One hears about the 
success stories of 24-week babies. I certainly think 
one would not embark on trying to keep a baby of 24 
weeks alive unless the parents really wanted to 
accept the risk that the child would be severely 
handicapped. We still work on a figure of about 10 
per cent of babies of that gestation surviving, and 10 
per cent of those surviving will be severely handi- 
capped. In this particular case it was the very 
existence of the pregnancy which contributed to the 
woman’s depression. She had not been depressed 
prior to that, as far as we could discover. She had 
suffered from infertility. Her husband was a sea- 
man, and whilst he was abroad she became pregnant 
by somebody else having had intercourse once. Of 
course, for a long time it never occurred to her that 
she had become pregnant because she had been 
trying for eight years to get pregnant. When she 
realised she was pregnant her husband was back 
from the sea and she felt that she could not possibly 
have the baby and present it to him. Even though 
she had been infertile she could not possibly have 
the baby once he had gone back to sea and send it 
for adoption. That was her perception of the 
situation. It was partly that dilemma which led her 
to be so depressed that even when he had gone back 
to sea it took her two weeks to get a letter to go to the 
hospital. She had the abortion and the baby was not 
alive because the method used killed the foetus in 
utero. She had psychiatric treatment. Interestingly, 
she became pregnant by her husband on his next 
leave home and went to term. As far as I have heard 
from the GP, she is coping very well with that child. 
I believe in natural viability, possibly because that 
was the way I was brought up. We had a cut-off 
point of 28 weeks: before 28 weeks it was a 
pregnancy which ended with an abortion; after that 
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it was a child. That was the medical training I 
received, but the fact that by superintensive care 
you can keep a baby alive at 24 weeks does not make 
me feel that one should embark on that in these 
extreme cases. I certainly think the fact that that has 
happened has changed the way in which obstetri- 
cians, gynaecologists, GPs and women think about 
it, but unless you start that special care the baby will 
not survive. 


713. Would it be your view that the mother has 
the right to decide whether that special care of a 
premature baby of, say, 24, 25 or 26 weeks, should 
be available or not? Suppose a woman desperately 
wants the child. You would be happy to offer special 
care, but not in these particular circumstances? Is 
that roughly the situation? 

A. Yes. It seems to me that if a woman goes into 
labour prematurely, or begins to abort at 24 weeks, 
one should put the options to her and let her choose. 
In theory, if you ask doctors or nurses who have 
worked in intensive care what they would do if they 
or their spouses went into labour at 24 weeks, the 
vast majority would say, “I would not want to put 
my baby through that process.” I know it is different 
when it actually happens to you; sometimes they 
would no doubt say, “Well, faced with my infant 
struggling for life, I could not maintain that posi- 
tion.” I think many professional staff and some 
members of the public feel this is an abortion. I 
think that parents should be in on the decision 
whether or not resuscitation takes place at this early 
gestation. I suspect that we are all hooked on 
technology, that it is so wonderful that we can do 
these terrific things. On television we see these 
scraps in incubators being saved, and it is wonder- 
ful, but we do not follow up the severely handi- 
capped children whose parents are struggling to 
cope, perhaps with limited resources. It is terribly 
difficult to put to a woman, “Do you want us to pull 
out all the stops, or not?” Since I have started doing 
this I have yet to find a woman who says, “Don’t 
pull out the stops.” The paediatrician Silverman in 
the United States, who has been involved in 
intensive care, became very disturbed about what 
parents were being put through as doctors experi- 
mented with their babies. One of the things David 
Alton keeps saying is, ““How can you expect doctors 
and nurses to abort a baby at one end of the hospital 
and save life at the other?” I do not find there is a 
conflict there, because if you see the baby as an 
extension of the mother then it is up to her; her 
attitude towards the pregnancy is so important. 


Chairman 


714. To get it quite clear, take the termination of 
a pregnancy after 24 weeks on ground 2, that is, risk 
to the health of the mother. That has to be done ina 
hospital; it cannot be carried out in a nursing home 
because of DHSS requirements. Will the hospital 
doctors endeavour to deliver the baby alive, or will 
they terminate the pregnancy by a method which is 
inimical to the foetus? 

A. It depends. Suppose the woman had raised 
blood pressure. You would have to deliver her in 
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order to save her life because she might fit. In that 
case, you are not doing it to terminate the preg- 
nancy; you are doing it to save her life. If you put it 
to her that unless it is terminated she will die, she 
will probably say, “Pull out all the stops’, but some 
women will say, ““No, I will try again next year; I do 
not want to put my child into that situation.” 
Suppose a woman was severely depressed and said, 
“T cannot have the baby; I do not want to give the 
baby up for adoption; I could not do it.” I accept 
that you should not force her to do it, because we 
still consider ourselves to be living in a free country, 
although one wonders sometimes. In that case, if the 
woman is very depressed I would use a method of 
termination where the foetus was not going to be 
alive at birth, so the question of resuscitation would 
not come into it. I think that is logical. 





715. L expected it to happen in the case of ground 
4 terminations, that is to say, abnormal foetuses, but 
I was not certain it happened in the case of ground 2 
terminations. You say it does? 

A. I can only speak for what I do. As you can see, 
there are not many abortions done now after 24 
weeks. In fact, in the last three years I have had to do 
one after 24 weeks. Suppose I had a woman that I 
felt was at risk of killing herself if the pregnancy 
continued. If she came to me at 25 weeks I would 
probably inject urea into the uterus which would kill 
the foetus, so it would not be born alive. 


716. In those circumstances, why would the 
mother wish to say she could not continue with the 
pregnancy but would not want the child adopted? 
The hypothesis that the child has to be delivered 
because it is agreed the pregnancy has to be 
terminated I understand, but why would she go 
further and say, “Even if a healthy baby is delivered 
alive, nevertheless I do not want it to go for 
adoption?” What are her mental processes leading 
to that result? 

A. Of course, women are not lawyers, and they are 
often not very articulate about this. They say, “I 
could not give the baby up for adoption. I know that 
if I had it I would have to look after it. I know I 
cannot look after it.” 


717. Even if it is to be given up for adoption? 

A. They know they cannot do it; they feel they 
cannot. I do not feel I should be the one to say, “You 
have to do it.” If she comes along at 28 weeks there 
is not that choice available. Fortunately, that does 
not happen very often. I think I quote another case 
where I said to the woman, “Is it being pregnant you 
feel you cannot continue with, or is it the fact that 
you cannot bear the thought of giving birth to the 
baby?” In her case she said, “I feel I cannot be 
‘pregnant any more.” I felt this was related to her 
feeling of being uncared for; she was alone. We 
solved the problem by admitting her to hospital and 
promising her that if it became absolutely unbeara- 
ble I would start the labour early. Fortunately, the 
nursing staff looked after her so well that we did not 
have to start it off; she went into labour spontane- 
ously at 42 weeks. There are also cases involving 
very young girls who cannot conceive of the fact 
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they have a baby inside them, or they might be 
mentally handicapped. You just get women saying, 
“If I have to have the baby I will kill myself’, and 
sometimes they will say, “If I have to have the baby 
I will kill the baby”, so there can be that sort of 
mental disturbance, but if early on you can talk to 
the woman at 18 or 20 weeks and say, “You can go 
on and have the baby adopted”, the response in 
essence is, “I know that if I have the baby I cannot 
give it up. I know that I could not look after the baby 
properly. Therefore, it is better that it never exists.” 


Lord Hunter of Newington 


718. You mentioned the United States. Have we 
anything to learn from the United States in the 
matters we have been discussing? 

A. You would reduce the number of late abortions 
if you made it easier for women to have abortions 
early on; that is something we can learn from the 
United States where a woman may have an abortion 
by asking the doctor up to 12 weeks, and of course, 
the United States does perform a higher proportion 
in the first three months of pregnancy than we do. I 
think Sweden is the best example. They changed 
their law in 1975 and they have almost eliminated 
late abortions; only one per cent of abortions are 
done after 18 weeks in Sweden. At the same time as 
they have liberalised their law allowing abortions on 
request up to 18 weeks they have strengthened their 
family planning programme and sex education 
programme for teenagers. It is clear that the concep- 
tion rate has fallen at the same time as the late 
abortion rate has fallen in Sweden, and it has fallen 
most amongst teenagers. I think there would be an 
improvement if women had the education they 
needed before leaving school, and if we had a law 
which allowed women to have abortions on request, 
say to 12 weeks, because I do not think gynaecolo- 
gists in this country are ready for 18 weeks, and if we 
had the proper advertising of contraceptives. After 
all, every night we advertise on television the joys of 
sex in one way or another but do not advertise the 
consequences. It took the AIDS scare to allow the 
advertising of male contraceptives, yet we call it 
“condom”’, not “‘sheath’’; ““condom”’ is an American 
word. I do not think we advertise contraceptives in a 
way which people with limited education will 
understand so they will properly use the methods of 
contraception which are available. 


Lord McGregor of Durris 


719. Ihave a couple of questions on your written 
evidence in the Special Report. At the bottom of 
page 205 you give your experience of the very small 
number of women you have seen who are over 24 
weeks, over 80 per cent of whom were teenagers. I 
am slightly surprised by your figure, because the 
national figure for last year was 44 per cent, roughly 
half yours. 

A. Nationally most operations have been done for 
foetal abnormalities; mine were not, none of these 
was for foetal abnormality. There is another point to 
be made about foetal abnormality. As ultrasound 
scanning gains in sophistication one can pick up 
more abnormalities. I have done one termination on 
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a woman who was almost 24 weeks. She had come 
from another hospital where the nursing staff would 
not do a late termination. It was found at 23 weeks’ 
gestation that the baby had an enlarged bladder 
which had led to back pressure on the kidneys. The 
Americans have dealt with this by putting a catheter 
into the uterus and draining the bladder. The 
woman, who was a professional, was married to a 
doctor. They had gone through the literature with 
the person who made the diagnosis and decided that 
the results were so poor they did not want to take 
that option. It is not a very common abnormality, 
but it is not easy to be sure about that until the 
foetus is well over 20 weeks. The same situation 
applies to cardiac abnormalities. At the moment, at 
Guy’s they are scanning at 18 and 24 weeks, so they 
may suspect an abnormality at 18 weeks, but it is 
not confirmed until 24 weeks, and if the law was 
changed that small group of women who had 
foetuses with cardiac abnormalities which are in- 
compatible with long term survival—the child may 
survive for a little while—would not be given the 
option of having the pregnancy terminated. 





Lord Butterworth 


720. In practice, I suppose that if the law was 
changed the medical profession would not be pre- 
pared to act after 22 weeks out of caution? 

A. Absolutely. Although the law says 28 weeks is 
the limit at the moment, I do not know anybody, 
including myself, who does operate then rather than 
at 26 weeks, because one does not want to find 
oneself in the law courts. Therefore, if we had a limit 
of 24 weeks it would mean in effect 22 weeks, so 
those advances in pre-natal diagnosis would be lost. 


Lord McGregor of Durris 


721. You find yourself strongly influenced in your 
clinical practice by the state of the law? 
A. I have always been a law-abiding person. 


722. I was not suggesting you were not law- 
abiding. 

A. It is an interesting point. If the law conflicts 
with what you think is morally right there may be a 
point where you stop being law-abiding, although 
one has always accepted it before. In countries 
where abortion is completely illegal people carry out 
menstrual extractions; they do not do pregnancy 
tests and do not send the products to be examined. 
Technically, they are not contravening the law. If 
one is checking gestation and basing it on ultra- 
sound, it would be possible to fix the machine so it 
gave a couple of millimetres difference in order to 
keep inside the law. I would hate to have a law 
passed which was against what doctors thought was 
morally right for the patient, we need to keep that 
flexibility in hard cases which present late and to 
feel that there is that option. 
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723. I am tempted to ask you to distinguish 
between what you think is morally right for the 
patient and what you think is clinically right for the 
patient. 

A. As a doctor, I feel that morally I have to do 
my best for the patient. I think patients usually 
know what is best for them, given adequate infor- 
mation. I think it is up to the patient to choose the 
course, if there is a choice. Some things are clear- 
cut. But suppose, for the sake of argument, a 
woman has a gynaecological malignancy and says, 
“The treatment is so appalling I would rather 
refuse treatment and die naturally.” If that is what 
she strongly felt I would not think it right to put her 
in a situation where she felt her position was not 
respected. 


724. You said earlier that women were coming 
from Ulster and from Eire, and also that nearly 
1,000 were coming from Scotland. I was rather 
surprised by that. I think the number in 1985 was 
728. I was not sure whether you were saying there 
were 728 women normally resident in Scotland who 
had abortions in England, or whether you were 
saying that 728 women, who could not get abortions 
in Scotland because of the length of their gestation 
period, came down to England to get abortions? 

A, You may be right about the 728. Was that the 
1986 figure? 


725. The 1985 figure. 
A. I do not have that piece of paper with me. 


726. The actual number does not matter a 
hoot. 

A. I did look at the non-resident women. David 
Alton goes on about these foreign women as if they 
are not people. When I looked at it I was quite 
surprised to find there were so many Scottish 
women. They come (to England) in the same way 
that women outside the West Midlands go outside 
to have their abortions because in their own particu- 
lar area they cannot get abortions on the NHS, even 
though in Scotland there is no 1861 or 1929 Act, so 
gynaecologists, if they wish, can abort later. They do 
not abort after 28 weeks by our medical termino- 
logy, but there is no time limit. However, you do not 
find abortion facilities in Scotland dealing with 
women having their pregnancies terminated at 32 
weeks, which I think is what is allowed, because the 
medical profession would not tolerate it. But if you 
look at Scotland, there are the same differences as in 
England and Wales in regard to the proportion of 
women who have abortions done in their own health 
boards. 


Chairman] Thank you very much, Dr Savage. We 
are most grateful to you for coming here and helping 
us. 
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Memorandum by Dr P R Norris 


In compiling this submission I would like to record my appreciation of the help given to me by my 
colleagues and by Messrs Alistair Wallance and Selwyn Hughes of the Office of Population Censuses and 
Surveys (Medical Statistics Unit). However, they had no involvement in the presentation of data and the 
opinions expressed are entirely my own. 


Whereas the Bill proposes to substitute the words “‘twenty-four weeks” for “twenty-eight weeks”, I have 
surveyed the position to twenty weeks for reasons which I give in the Conclusions to this Submission. 


BACKGROUND 


The author was first appointed a consultant gynaecologist in 1960 when he held the post of Senior 
Lecturer at the Royal Free Hospital. He was later responsible for setting up the new obstetric unit in a 
District General Hospital, which established, for the first time, an intensive care unit for premature babies 
in the catchment area. 


His consultant experience, therefore, covers a period of nearly 27 years, and his participation with the 
problems of prematurity is as long. It is his hope, therefore, that his experiences drawn from practice in a 
District General Hospital Maternity Unit, shorn of the academic sophistication of teaching hospitals and 
specialist units, will be of help to their Lordships’ Committee, especially since the author is one of the main 
body of consultants who will have to carry out the recommendations eventually decided upon. 


THE PROBLEM 
From a clinical point of view the problem is one of interpretation of “‘born alive” and “‘viability”’. 


The Infant Life (Preservation) Act of 1929, (an Act intended to “amend the law with regard to the 
destruction of children at or before birth”) refers to a “‘child capable of being born alive” whereas, the 
Abortion Act of 1967 uses the word “‘viability” when interpreting the 1929 Infant Life (Preservation) Act, 
inspite of the fact that this is not a word that is specifically used in that Act. 


“Capable of being born alive” and “‘viability” are not the same. 


In 1929 special care baby units were unknown and resuscitation of the premature new-born infant either 
did not exist or were very primitive. Parliament, therefore, was safe in deciding on 28 weeks as a time when 
survival of the very premature baby was extremely rare. 


If one defines “‘viability” as “continuing life without requiring medical assistance”’, then the chances of 
achieving viability of the premature baby have been dramatically improved over the last decade. When I 
was a student, the survival of a 34 week old premature baby was considered to be an event for thankful 
congratulation. Nowadays, such a survival is regarded as commonplace. Thus in my own medical life-time, 
I have witnessed the age at which a premature baby could be assisted to viability dropping dramatically to 
24 weeks at least, and if technical progress of the same order continues, one can predict that the age of 
survival will fall even further in the next few years. The reasons for this is discussed in the next section. 


FUTURE PROGRESS 

The techniques of maintaining life when one or more of the natural systems of the body are out of 
commission are daily becoming commonplace. During transplant operations the function of the natural 
lungs and heart are taken over whilst replacements are being installed. It is, therefore, only a question of 
time before a similar approach can be made in respect of the premature baby, but with the premature baby 
actual replacements are not required because, with the passage of time, the natural organs will mature and 
take over from the temporary artifical substitutes. However, to do this the baby must be live born, that is to 
say, its heart must be beating. 


Viability at the moment of birth is NOT a requirement for survival. 


THE PROBLEMS 


Success depends on many factors, which illustrates why it is difficult to legislate and at the same time take 
into account the individual nature of each case. 
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A. INDIVIDUAL FACTORS INVOLVED IN SURVIVAL 


. the degree of prematurity of the baby, 

. its genetic stamina, 

. racial factors, 

. the quality of its intrauterine environment prior to birth, 
. the available equipment, and 

. the skilled staff on hand to use it. 


NnhWNK 


B. PHYSIOLOGICAL FACTORS INVOLVED IN SURVIVAL 


1. maintainance of the natural environment (electrolytic balance) 
2. nutritional 

3. excretory 

4. respiratory function 


After the sixth week of fertilisation morphologically all systems are complete but afunctional because of 
immaturity. The cardiovascular system, for instance, contributes early to the continuence of fetal life. The 
kidney, likewise, is operating an early excretory role. Awareness of these physiological facts offers a hope 
that by using them the survival of the premature fetus will be a certainty in the future. 


THE PRESENT POSITION 
(a) Incidence of premature births 

These figures cover a period of 11 years in my own hospital and they show the percentage of premature 
births related to total deliveries. It is not clear why there was a sudden fall in premature deliveries in 1980 
following what appeared to be a steady rise in the preceding four years. However, a “recovery” period has 
followed over in the past two years, and there is good reason for expecting it to continue. 


The second chart, plotting the actual number of premature births, supports this trend. With the expected 


rise in premature births it is inevitable that renewed efforts will be made to achieve survival at a much 
earlier age and the target for the next step will undoubtedly be 20 weeks. 


Figures taken from the records of the Author’s own maternity unit 
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(b) Present survival 


In my own hospital no premature baby born under 24 weeks gestation has survived. Ten babies of 24 
weeks gestation were delivered between 1971 and 1986 and two survived which, inspite of the small 
numbers involved, represents 20 per cent. Seventy three babies were delivered between the 28th and 20th 
week, and of these 21 (29 per cent) survived. 


Number of premature babies under 
28 weeks gestation delivered 1971-1986 
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A further 10 in the whole series lived more than 24 hours and one of these was a 20 week old baby that 
lived for three days. 


These may be small figures, but multiply them by the number of District General Hospital Maternity 
Units throughout the UK, then the figure is not insignificant. 


This does not take into account the number of babies that were delivered alive in the labour wards but did 
not survive the journey to the special care unit. Improved resuscitation in the delivery rooms coupled with 
the increased confidence of survival once the special care unit is reached will act as added stimulus to get 
any baby, no matter how small, as quickly as possible into specialist hands. All this will inevitably increase 
the premature survival rate. 


My assessment, therefore, is that premature deliveries are increasing and with this increase there will be 
an improved survival rate. Viability is already within the reach of the 24 week old baby and will shortly be 
extended to 20 weeks and earlier. 


GESTATIONAL AGE 


This is the next problem that I see facing the Committee. The gestational age has to be assessed before 
delivery and not after the baby is born. This may appear to be obvious but I can assure the Committee, it is 
not always clear. A case will illustrate my point. At the time of the Corry Bill, little Richard H was assessed 
as being 20 to 22 weeks old before he was born. Immediately after birth, because of the political 
implications at the time, he was minutely re-assessed and it was decided that his gestational age was 24 to 25 
weeks. Clearly this re-assessment was irrelevant for the simple reason it is on the age assessed whilst in utero 
that decisions to abort are taken. If it had been a case considered for abortion, then 22 weeks would have 
been the age acted upon, whereas the age of the baby was at least two weeks older and with modern methods, 
could have survived. 


Assessing gestational age on the menstrual period is now quite unacceptable. It has intrinsic flaws due to 
the fact that although ovulation, (and therefore presumably conception) takes place midcycle in the 
majority of women, it need not occur then. I am including in this submission a bi-phasic temperature chart 
which illustrates this point, clearly showing that conception took place between the eighth and tenth day of 
the cycle. (Not printed). Thus the gestational age, if calculated on the menstrual cycle, would have made this 
baby less mature than it was. 


Furthermore, the length of the menstrual cycle may vary, making the time of conception very much a 
matter of speculation. The patient’s memory of the last menstrual period can be very unreliable, particularly 
when there is an element of panic. 


Ultrasound is more reliable, though this has its short-comings because it gives measurement and not 
maturity. The big baby is more mature than the smaller baby, which is a rough guide but not an absolute 
one. If one believes the baby is entitled to be given the benefit of the doubt, a two week’s bonus earlier than 
the calculated gestational age would seem reasonable. 


THE LATE DIAGNOSIS 


I think it must be accepted that at the present time the baby has a chance of survival from the 20th week 
of gestation onwards, therefore it follows that to end the pregnancy does not necessarily require killing the 
baby. The pregnancy can be ended without this, and to prove this I propose to deal with each of the 
Statutory Grounds as recorded by the Office of Population Census and Surveys. 
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STATUTORY GROUND No 1. Risk to the life of the woman 

In 1985 there were only 17 cases between the gestational ages 20 to 28 weeks where the pregnancy 
constituted a risk to the life of the mother. I do not know the conditions requiring termination, but Iam sure 
that the safest method would be by hysterotomy, in which case the child would be delivered alive. It would 
not be an abortion. Reducing the age limit even to 20 weeks would not, therefore, affect this statutory 
ground. The doctor ending a pregnancy to save the life of the mother was already well protected before the 
1967 Abortion Act. 
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STATUTORY GROUND No 2. Risk of injury to the physical or mental health of the woman 


This is the largest group and in 1985, between 20 and 24 weeks, 1727 women were aborted; but after 24 
weeks there were only seven abortions. The reasons for the 1727 abortions is unknown, but since it 
represents only 1.2 per cent of the whole of this second group, and bearing in mind the predominant 
psychological reasons for the abortions in the vast majority of cases in this group, I cannot believe that 
decisions could not have been taken earlier. In any case my observations on Category No 1 apply equally 
well here, namely, the pregnancy could be effectively ended with hope for the survival of the baby. Or is the 
essential requirement the termination of the baby and not the termination of the pregnancy? 
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STATUTORY GROUND No 3. Risk of injury to physical or mental health of existing child(ren) 


In 1985 there were 99 cases in this category all under 24 weeks. I find it difficult to know how this category 
is assessed, but be that as it may, I believe that the criteria for aborting the pregnancy must have existed 
sometime before the woman conceived and, therefore, the cases should never have been deferred to such a 
late time in the pregnancy. 
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STATUTORY GROUND No 4. Substantial risk of the child being born abnormal 


In 1985 329 abortions were carried out between the gestational ages of 20 and 28 weeks inclusive under 
this category representing 28 per cent of the total. The distribution is shown in the following graph. 
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I do not know the actual conditions for which these abortions were done, but diagnostically they fall into 
three groups:— 


1. Chromosomal 


The abnormality is detected by culturing fetal material obtained either through amniocentesis, or through 
chorionic villus sampling. 


The disadvantage with chromosomal techniques is that the culturing takes time, up to six weeks and even 
then it may fail and have to be repeated. In the early days of amniocentesis obtaining samples was often 
delayed until the eighteenth to twentieth week. Consequently, the result was not available until after the 
twentieth week. Now, however, amniocentesis can be done with relative safety at the sixteenth week of 
gestation. Chorionic villus sampling, taken at six weeks, gives results which are well clear of the twentieth 
week of gestation and no doubt, supercede amniocentesis. 


Thus there should be no problem in reducing the permitted gestational age for abortion for chromosomal 
abnormalities without putting this group at a disadvantage. 


2. Anatomical (Structural) Abnormalities 
Ultrasound techniques have dramatically altered the diagnosis of abnormalities of this type. To find out 
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how this technique helps I listed the Congenital Malformations Classification published by the OPCS and 
asked my ultrasound colleague to give me his opinion if and when diagnoses could be made by ultrasound. 
The detailed list is in Appendix A. 


In summary, 49 categories of abnormality are listed, and of these only nine cannot be diagnosed before 20 
weeks gestation, though my colleague makes the point that in specialist research units this small number 
would be reduced still further. The nine conditions diagnosed after the twentieth week of gestation in a 
normal District General Hospital are:— 


. Microcephalus at 30 to 40 weeks 

. Tracheo-esophageal fistula at 28 weeks 

. Ventricular septal defects at 34 weeks 

Anomalies of the umbilical vessels at 24-28 weeks 

. Cardiac hypoplasia at 34 weeks 

. Hydrothorax at 34 weeks 

Renal anomalies at 20-24 weeks 

. Diaphragmatic anomalies at 28 weeks 

. Anomalies of the nose, face, skull and neck at 20 weeks 


WONDARWNH 


Apart from conditions 2, 4, 7, and 9 listed above, none of the malformations enumerated by the Office of 
Population Censuses and Surveys would be affected by a reduction of the age limit from 28 to 20 weeks. 


Condition 2 is high on the list for treatment depending on the severity of the condition 

Condition 4 is an incidental finding that is not associated with fetal abnormality; very rarely an abnormal 
composition of the cord may accompany further anatomical anomalies 

Condition 7 is either incompatible with life or is treatable 

Condition 9 the degree of handicap in this category could not be assessed at 20 weeks. 


3. Genetic Risks Revealed by Medical History and Counselling 


Abnormalities in this Group cannot be detected at present except through specialist techniques which are 
done early in pregnancy. Apart from this, the statistical risks are known before conception and therefore, 
cannot adversely be affected by the lowering of the age of 28 weeks to 20 weeks. 


The conclusion is that lowering the age limit would not affect the Statutory Group 4 concerned with 
handicap. This statement is supported if the figures for the last 10 years are studied comparing the effect of 
the Abortion Act on the overall incidence of births with congenital handicap. The Act appears to have had 
no effect. 
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Year Abortions Total handicap 
for handicap deliveries 
1978 1367 12,767 
1979 1516 13,529 
1980 1000 14,134 
1981 2052 13,450 
1982 2273 13,281 
1983 2265 13,972 
1984 2252 14,018 
1985 2040 13,347 


Finally, it should be remembered that there is now advancing apace the new science of fetal surgery (see 
Apendix B—the programme of the International Symposium on fetal diagnosis and surgery, Rotterdam, 
November 1987—WNot Printed) which has as its aims the correction in utero of some of the malformations 
which today are given as grounds for abortion. 


STATUTORY GROUND No 5. Jn emergency—to save life of woman 
No cases. 


STATUTORY GROUND No 6. Jn emergency—to prevent grave permanent injury to physical or mental health 
of woman 


No cases. 


CONCLUSIONS 


I would respectfully submit to your Lordships that my analysis of the present position of 28 weeks as 
prima facie evidence of a child capable of being born alive, leads me to the following conclusions:— 


1. Twenty eight weeks is now outdated. 


2. Twenty four weeks is more realistic, but in view of the rapid advances now being made in the 
treatment of extreme prematurity it is confidently predicted that within a year or so twenty four weeks limit 
will be as false as twenty eight weeks is today. 


3. Standardisation of the method of assessing and recording gestational age would be helpful. At the 
present time ultrasound is the most accurate and should be made mandatory. Assessment based on the 
menstrual cycle should be discarded for reasons already given. 


4. The fears that some patients will be prevented from having a necessary termination of pregnancy if the 
age limit is lowered are groundless. Terminations for medical reasons have always been possible, provided 
the object is not the destruction of the baby. Only Statutory Ground No 4 specifically envisages the 
destruction of the baby and the analysis above shows that most, if not all, the conditions can be diagnosed 
before the twentieth week. The late diagnosis of a severe handicap would probably have been avoided with 
responsible supervision. 


_5. I have included in Appendix C a system which, in spite of the reduction of the age of abortion, still 
gives the doctor a choice of action for terminating the pregnancy without invoking the Abortion Act. 
(Appendix C). 

6. Severe abnormalities are often incompatible with life no matter how mature the fetus is. In these cases 


the mother is in the position of a life support machine, and when the umbilical cord is cut the “machine” is 
effectively disconnected. An anencephalic fetus is the perfect example. No legal principles are involved. 


Appendices 
A. Analysis of List of Congenital Malformations (OPCS). 


B. Programme of a Symposium on fetal diagnosis and surgery (not printed). 
C. Termination of pregnancy without involving abortion. 


D. Inaccuracy of the menstrual cycle in assessing gestational age (not printed). 
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APPENDIX A 


ANALYSIS OF LIST OF CONGENITAL MALFORMATIONS (OPCS) 
Congenital Malformation 


Can it be diagnosed If Yes 
prenatally? —how early? 
CENTRAL NERVOUS SYSTEM 
Anencephalous yes 14 weeks 
Spina bifida yes 18 weeks 
Hydrocephalus yes 14 weeks 
Microcephalus yes 30-40 weeks 
some say 18 weeks 
Encephalocele yes 17 weeks 
Unspecified anomalies of the CNS 2 
EYE AND EAR 
Anophthalmos, microphthalmos— uncertain ? after 18 weeks 
Congenital cataract and lens anomalies— no 
Unspecified eye anomalies— no 
Ear anomalies— no 


ALIMENTARY SYSTEM 
Cleft palate and lip— reported diagnosed at 18 weeks 


Tracheo-zsophageal fistula, 
atresia and stenosis yes 28 weeks 


Atresia of the large intestine, 
rectum and anal canal— not yet by District Gen Hosp 


Unspecified anomalies of the alimentary canal— ? 


CARDIOVASCULAR SYSTEM 
Cardiac murmurs no 


Ventricular septal defects 





& other anomalies yes 34 weeks 
Other cardiac anomalies yes 18 weeks 
Patent Ductus no 





Anomalies of the umbilical 
vessels yes 24-28 weeks 





_ Other congenital anomalies of the 





circulatory system hypoplasia 34 weeks 
heart block 18 weeks 
Unspecified anomalies of cardiovascular system— ? 





RESPIRATORY SYSTEM 
Anomalies of the 
respiratory system hydrothorax 34 weeks 
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APPENDIX A (contd) 


Congenital Malformation 


Can it be diagnosed If Yes 
prenatally? —how early? 
UROGENITAL SYSTEM 
Hypo and epispadias no 
Other anomalies of the male 
external genitalia yes hydrocele 
Anomalies of the female external 
genitalia and indeterminate sex no 
Bladder exstrophy yes 18 weeks 
Renal anomalies yes 20-24 weeks 
(hydronephrosis, polycystic kidneys) 
Unspecified anomalies of the UGO ? 
LIMBS 
Polydactyly or syndactyly yes 
Reduction deformities of 
the limbs yes 
Talipes no 
Congenital dislocation of the hip no 
Other unspecified anomalies 
of the limbs or limb girdles ? 
OTHER MUSCULOSKELETAL 
Anomalies of the diaphragm yes 28 weeks 
Anomalies of the nose, face, yes 20 weeks 
skull and neck (webbed neck) 
Other musculoskeletal anomalies 
of the thorax and neck no 
Osteodystrophy 
or chondrodystrophy no 


Other unspecified anomalies of the musculoskeletal system—? 


Anomalies of the abdominal wall— no 
(hernias) 
Exomphalos yes 18 weeks 





Anomalies of the tongue, branchial 
cleft and auricular sinus no 





SKIN AND INTEGUMENT 
Benign neoplasms of the skin no 





Post anal dimple no 





Other unspecified anomalies 
of the skin or integument ? 
a ae mninO 
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Congenital Malformation 
Can it be diagnosed If Yes 
prenatally? —how early? 
OTHER ANOMALIES 
Congenital neoplasms 
(other than benign skin) 
(cystic hygroma)— yes 18 weeks 
Endocrine and metabolic disorders— no 
Down’s syndrome amniocentesis/CVS 
Other chromosomal 
abnormalities amniocentesis/CVS 


Other and unspecified congenital anomalies 


APPENDIX C 


Summary of a paper presented to the Ethics and Medicine Congress, Dublin, 1980 


TREATMENT BY TERMINATION OF PREGNANCY BY PHILIP R NorrIS, MD, FRCOG 


It is of fundamental importance to get our terms right. I often hear doctors at meetings saying that they do 
abortions for medical reasons and I do not think they mean this. For example, a pregnancy may be 
terminated for medical reasons and, unhappily, if the pregnancy is not very advanced then the baby must 
die—but the object of the termination is not the destruction of the developing fetus, as abortion is. Time 
and time again I have won support at public meetings when I have made this distinction clear; and 
immediately our cause is seen, not as a hard inflexible attitude, but one truly caring for life and the 
individual, no matter how embryonic. 


This paper is an attempt to define the principles underlying therapeutic termination of pregnancy. 


1. Therapeutic termination of pregnancy can never be an abortion, since abortion has as its intention the 
destruction of the fetus. 


2. The well-being of the fetus depends upon the health of the mother. It follows, therefore, that if the 
health of the mother is threatened, the health of the fetus is also threatened. Steps to remove it from an 
unhealthy hostile uterine environment may become urgently necessary for its survival. 


3. The fetus should be removed from the uterus at a time and by a method which will ensure its best 
chance of survival (compatible with the safety of the mother). 


4. Once removed, the fetus must receive such medical assistance as is presently available and is 
appropriate to its stage of development. 


5. Methods of termination which, by their nature, cause the death of the fetus must never be used if an 
alternative is possible. 


6. The doctor must at all times be mindful that during a pregnancy he has a duty to both mother and 
fetus. 


7. Medical or surgical treatment of the mother is, indirectly, treatment of the fetus. No therapeutic 
termination is valid if the mother has not received, before termination, adequate and proper 
treatment—unless the fetus is likely to be harmed by such treatment. 


8. If the intention of the doctor is to do his best for both mother and fetus, according to circumstances, it 
is a true termination of pregnancy, and fulfils the highest standards required of medical practice. 


If, on the other hand, it is the intention of the doctor to destroy the fetus to achieve his ends, then this is 
an abortion, an abomination which is unacceptable to those who respect human life, and who are 
committed to the Geneva Declaration of 1948. 


9. Therapeutic termination of pregnancy requires no legal enablement. An abortion does, since the fetus 
must die for it to be effective. 
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Examination of Witness 


Dr P R Norris, Chairman of Doctors Who Respect Human Life, called in and examined. 


Chairman 


727. Dr Norris, I will begin by thanking you very 
much indeed for your written evidence. The Com- 
mittee are most grateful to you for the trouble you 
have taken. I have found what you have written 
most instructive. You are a Doctor of Medicine and 
also a Fellow of the Royal College of Obstetricians 
and Gynaecologists? 

AL Yes. 


728. My understanding of your evidence is that 
you think it wholly wrong to terminate a pregnancy 
in any circumstances if the object of the termination 
is to end the life of the child? 

A. Yes. May I amplify that a bit, because it is not 
exactly right. I am an anti-abortionist, and quite a 
lot of people are surprised when I tell them that I 
have terminated hundreds of pregnancies. Clearly, 
they are not abortions, and the reason they are not 
abortions is to be found in the Shorter Oxford 
English Dictionary which defines “abortion” as the 
premature delivery of an offspring in order to 
destroy it. I do not intend to destroy the baby, and 
therefore it is not an abortion, so whenever I use the 
word “termination” it is said in that context. 


729. Thank you. I think you make that point 
clearly in your written evidence. I suppose that one 
of the gravest abnormalities in a child is anence- 
phaly; it has no brain. We know that after about 23 
weeks of gestation a child has a chance of living 
outside the womb independently of its mother. We 
have been told that an anencephalic child is capable 
of living outside the womb independently of the 
mother for minutes, or hours, but not longer. If for 
one reason or another a woman presents herself very 
late and she is diagnosed at week 24 as carrying an 
anencephalic child, do you say it is right or wrong to 
offer a termination of her pregnancy? 

A. My Lord Chairman, that is an extremely good 
example, because if I found a woman carrying a 
foetus which would be non-viable at term I would 
have no hesitation in ending that pregnancy, for the 
simple reason it does not matter whether you do it at 
12 weeks, 20 weeks, 28 weeks or 36 weeks; the 
outcome is the same. I would not feel restricted in 
any way whatsoever. 


730. What about a child badly afflicted, accord- 
ing to the diagnosis, with spina bifida? I think you 
were in the committee room when I put an extreme 
case of spina bifida to Dr Savage. I have been told 
that a case could exist where the child could be 
mentally handicapped, severely paralysed so it 
could not walk, doubly incontinent and perhaps 
deaf and blind. What view do you take in like 
circumstances if the mother presents herself very 
late and seeks to have the pregnancy terminated? Do 
you then permit it, or not? 

A, First of all, how do you make that diagnosis in 
utero? You say it is mentally handicapped. How do 
you know? 


731. I had understood—correct me if I am 
wrong—that spina bifida could be diagnosed by 
amniocentesis and by ultrasound. Is that right or 
incorrect? 

A. Absolutely right. I had a woman who asked for 
an alpha-feto protein test. At that particular time 
only Guy’s Hospital were doing it. They said they 
would do it provided the woman agreed to an 
abortion if it was positive. When I went back with 
the answer she said, “I cannot agree.” I said, 
“Why?” She said, “I am a spina bifida’, so the 
diagnosis of what the outcome of the pregnancy will 
be is almost impossible to make with certainty in the 
case of spina bifida. For example, I had a case of 
hydrocephalus. I could find no other abnormalities, 
and I delivered that hydrocephalic child at 36 
weeks. She has had three bypass operations but is 
now a very pleasant and jolly, mentally average, 
little girl. I had a similar case, but in that case the 
lesion extended to the cervical spine. There was no 
question of the child surviving and the pregnancy 
was ended, but I have no difficulty in terminating 
babies that cannot survive. In most cases the 
diagnosis and assessment can be undertaken only 
when the baby is born. 


732. To what extent is it possible by either of the 
two tests I have mentioned to diagnose the severity 
of spina bifida? 

A. I think it depends entirely on where the lesion 
is, which part of the spine is affected, and the degree 
of damage to the nervous system. I think you could 
also judge it from the movement of the foetus. If the 
foetus was not moving very readily and not using its 
limbs you could possibly interpret that as being a 
fairly severe lesion, but it all comes down to 
speculation, and in my opinion the benefit must go 
to the child. You only have to talk to spina bifidas 
who are walking around now to realise the problem. 
They are being put forward as a reason for being 
destroyed. In fact, I was at a meeting about a 
fortnight ago when a paper was read by a spina 
bifida. He said to the audience, “I get the feeling that 
had my condition been diagnosed before I was born 
I would have been killed.” Such people now believe 
they are being channelled into second class citizen- 
ship. 


733. This would be right, that if there is a 
diagnosis of probably severe spina bifida the proper 
course is to terminate the pregnancy by delivering 
the child in whatever is the best possible way for the 
survival of the child, and it may turn out to survive 
and be able to lead a fruitful life, or it may turn out 
to be severely handicapped and have little prospect 
except institutional care? 

A. I would not quite accept that, because you are 
inducing an early delivery which in itself carries 
risks to the foetus. If the foetus is already damaged 
and you introduce the risk of prematurity it is very 
unfair on the baby. 


734. It should go full term? 
A. Yes, until it is viable. 
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735. What is the prognosis of life of a spina bifida 
child? I suppose it covers the whole spectrum from 
normal life, if the condition is operable, to a very 
severe handicap or greatly reduced expectation of 
life? 

A, One of our patrons is Professor Zachary who 
was an expert in the field of neo-natal surgery. The 
majority of cases he dealt with were spina bifida 
cases. There was no question in his mind that when 
a baby was born it was assessed and if there was no 
medical treatment available the baby was allowed to 
have comfort, food and warmth and nature would 
take its course. If there was a chance of surgery he 
would undertake treatment; or if he felt after the 
passage of time that an improvement could be made 
he would do a variety of things, perhaps including 
physiotherapy and so on. 


736. There is no such expectation of life in the 
case of an anencephalic baby? 
A. That is right. 


Baroness Llewelyn-Davies of Hastoe 


737. When you talk of a baby without any brain, 
you said you would definitely terminate it in any 
case? 

A. Yes. 


738. If under this Bill the limit of 28 came down 
to 24, which really means 22 weeks, and it was not 
discovered, as it sometimes is not, until 26 weeks, 
what would you do? 

A. Terminate the pregnancy. You are not termi- 
nating a viable baby; you are not terminating a baby 
which can possibly have a future; it will die within 
20 minutes. Quite apart from its being cruel to the 
mother, it is unwise to allow it to develop to a size 
which would make a vaginal delivery hazardous. As 
we all know, anencephalic babies have a tendency to 
go overdue. In fact, the Guinness Book of Records 
speaks of a pregnancy which went to nearly two 
years, and when you look at the records you find it 
was an anencephalic baby.! 


739. The law would differentiate in that case? 

A. I see no point in continuing a pregnancy which 
has no viable foetus. We are talking here of 
delivering babies which are capable of being born 
alive and surviving; we are taking advantage of the 
prematurity in order to kill the baby. 


1Note added by Dr Norris: With regard to the pregnancy 
where the foetus is so badly handicapped that survival is 
not possible, I said that I would have no hesitation in 
~ terminating the pregnancy once the diagnosis had been 
made, even if this went beyond the age ‘permitted’ by the 
Act. I feel it would be helpful to the Committee if I drew 
their attention to the fact that before the Abortion Act such 
abnormalities were rarely diagnosed before the 30th week 
of pregnancy and no restriction was put upon the doctor to 
prevent him ending the pregnancy. I have always assumed 
that the 1929 Act was there to protect the viable baby at 
term and not to prevent the doctor terminating a preg- 
nancy where the foetus had no hope of surviving with or 
without medical treatment. 


740. Do you think the law should differentiate 
and say that it is not legal to terminate after 24 
weeks but if it will not live it is all right? 

A. This is my view. I would have no hesitation at 
all. If the baby was so badly damaged that viability 
at term was not possible I think that pregnancy 
should be ended. 


Lord Houghton of Sowerby 


741. I believe I asked this question of a previous 
witness. What is the inference to be drawn from 
your title? Is it not a reflection on the rest of your 
profession? 

A. I agree with you in a way, because when I 
became a member of the Society it was well 
established and I had no power to alter the title and 
make it a little less controversial. The title was 
chosen by the Dutch who suffered very much under 
the Nazis. They were determined that the medical 
profession would never again be corrupted in that 
way, so they went to the Geneva Declaration which 
is the modern version of the Hippocratic Oath, that 
is, “I will maintain the utmost respect for human 
life from the moment of conception even under 
threat”. They made that the title, and it is now 
worldwide. There are 49 branches in the world, and 
in fact we admitted the first member from the Soviet 
Union a few months ago. 


Chairman 


742. The Committee does not have to worry 
about the title of the organisation; it is not a matter 
before us. 

A. But it is an interesting point, and I share your 
view. 


Lord Houghton of Sowerby 


743. If we are not to be concerned with the title, 
may I ask you in what representative capacity you 
are appearing here? 

A, I am President of the British section of this 
particular organisation, and I am Chairman of Life 
Anglicans. I generally get roped in for lots of other 
things as well. 


Chairman 


744. You are giving evidence on your own paper, 
are you not, or are you a delegate? 

A. When I was invited to submit evidence I was 
not quite sure who I was representing. 


745. Perhaps I should have asked you this at the 
beginning. The opinions you are giving are your 
own, not anybody else’s? 

A. Yes, they are my own, but they have been 
presented to my colleagues and there has been no 
disagreement. 


Lord Houghton of Sowerby 


746. Do you think it would be better for us to 
have the whole of the law relating to abortion within 
the Abortion Act and separate it entirely from the 
Infant Life (Preservation) Act? 

A. I believe the law should protect the individual, 
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and to me an unborn baby is an individual. I wonder 
whether I could crave the indulgence of the Com- 
mittee by passing round some photographs (same 
handed) because they demonstrate exactly what I 
mean. 


Chairman 


747. These photographs will help us make up our 
minds whether there should be a reduction in the 
existing maximum period at which an abortion can 
lawfully be carried out? 

A. I think so, and I think it is also directly related 
to your question. 


748. That is the only point we are concerned with 
here. 

A. You see, as a physician I look at this photo- 
graph and I see at the top a 12-week embryo. I see 
the stages after birth; I see the child crawling and 
finally I see a little girl. I show that to people and ask 
them: If I scrape out that little dot, do I not kill that 
little girl? Therefore, I feel that the law should 
protect life. I have never been restricted by the law 
in helping a mother, a baby or both. Most of the 
conditions I meet affect both. My colleague Dr 
Wendy Savage mentioned hypertension. She and I 
know that hypertension affects the baby just as 
much as the mother, and it is not uncommon for me 
to go into the ante-natal ward and be told that the 
baby is dead and the mother is getting better, and 
had I delivered the baby earlier I might have 
avoided that. You cannot separate them. You have 
to look at this as an individual, and that is my job as 
a physician. 


Lord Butterworth 


749. Can you help me with a paragraph which 
appears in your written evidence on page 48; it is the 
middle of paragraph no. 1: ““Now, however, amnio- 
centesis can be done with relative safety at the 
sixteenth week of gestation.” This sentence and the 
one which follows cause me some difficulty, because 
it does not seem to square with other evidence. We 
recently had a report and some supplementary 
papers from the British Medical Association. One of 
the supplementary papers is headed “‘Facts about a 
pregnancy”, and I will read one paragraph from 
that: “In 1985, RCOG figures show that in 1982, 
11.5 per cent of amniocentesis results were not 
available until 22-23 weeks and 3 per cent at 24 
weeks or later. In practice, this seems to be true in 
1987.” Would that be a fuller and more accurate 
account than that contained in your sentence? 

A. I took the advice of my colleagues who are 
expert in this particular field, and they told me that 
the age you can start to use amniocentesis dropped 
dramatically when they got ultrasound scanning 
which was more precise; in other words, one of the 
dangers of doing an early amniocentesis was the risk 
of damage to the placenta, because you did not 
know where it was. When you get to 16 weeks most 
ultrasound specialists can say with certainty where it 
is and avoid it. 


7 
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750. I take it you do not challenge the figures 
given to us by the BMA? 
A. No, not really. 


751. You say: “Chorionic villus sampling, taken 
at six weeks, gives results which are well clear of the 
twentieth week of gestation and no doubt supersede 
amniocentesis.”” Do I understand that sentence 
means you foresee chorion villus sampling taking 
over from amniocentesis? 

A. Yes, in this particular field of chromosomal 
analysis. 


752. The paper from the BMA says that chorion 
villus sampling is still under review, and it goes on 
to say: “... this test carries a miscarriage rate at 
least twice that expected after amniocentesis, and it 
cannot detect the same range of abnormalities as 
can ultrasonic scanning, particularly those such as 
spina bifida, and of the brain, heart and kidneys.” 
Would you agree with that? 

A. If I may say so, they are mixing up two factors. 
First of all, ultrasound scanning is directed at 
structural abnormalities. If you look at the fluid in 
which the foetus is swimming you will not detect 
structural abnormalities, except by inference, such 
as alpha-feto protein levels. Since ultrasound scann- 
ing is now done to note anything which directly 
points to a structural abnormality, amniocentesis is 
not now done. May I say there was in fact a Medical 
Research Council report on amniocentesis, and they 
listed five disadvantages. One was miscarriage, and, 
as you mention, that is from 1 to 2 per cent; the 
second was unexplained respiratory trouble in ba- 
bies delivered at term; the third was talipes or other 
postural abnormalities; the fourth was rhesus immu- 
nisation; and, finally, there was placental separation 
later on in the pregnancy. None of those amounts to 
much, but the consequences of amniocentesis are 
being looked at. There was a conference about three 
years ago in Birmingham where there were some 
papers presented which compared chorion villus 
sampling with amniocentesis, and Dr Ian Chalmers, 
Chairman of the National Perinatal Epidemiology 
Unit at Oxford got up and demolished them all 
because they were not controlled exercises into the 
two procedures. He is now working on a controlled 
exercise, and we will not know the answer until that 
survey has been published. 


753. Is that what the BMA mean when they say 
that chorion villus sampling is a relatively new 
method, has limited availability and is still under 
review? 

Aw Yes. 


Chairman 


754. Thank you very much indeed, Dr Norris. 
We are most grateful to you for coming here to give 
evidence. 

A, It is a great pleasure, my Lord. 
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Second Memorandum by The Right Reverend Dr Hugh Montefiore 


My first Memorandum of Evidence to the Select Committee was fairly comprehensive. I do not wish to 
retract anything that I then wrote, nor do I wish to waste the time of the Select Committee by repeating 
myself. However the announcement of David Alton’s Abortion (Amendment) Bill, and the publicity 
accorded to it, prompts me to reconsider not only the reasons why 24 weeks should be the legal limit for all 
abortions (other than when a mother’s life is threatened), but also the reasons why the legal limit should be 
not less than 24 weeks. 


It is clear that public opinion is sharply divided on this issue. There are those—it would seem most—who 
favour some measure of abortion reform. (According to a survey of MPs carried out by PANORAMA, 24 
weeks is the most favoured.) There are others however who are violently opposed to any change in the law. 
It is therefore vital that any change should be based on a moral principle which is easily understood and 
readily justified. 


It seems to me that my Bill is based on such a principle, whereas I cannot find this in David Alton’s Bill. 
The principle behind my Bill (which I have stated ad nauseam) is that it is immoral to kill a child in the 
womb when it can be born alive and live ex utero. According to the most recent research more than half the 
babies born at 24 weeks and later both live and thrive. I see no parallel principle in David Alton’s Bill, 
except possibly that of sentience in the unborn child. But it is not clear at what stage sentience begins in the 
developing foetus. Neither the laying down of the nervous system, not reflex action on the part of the 
organism proves sentience, which requires some degree of consciousness. LSD therapy suggests that some 
degree of prenatal consciousness exists; but when it begins no one knows. 


Furthermore a number of tests for abnormality in the foetus would be incomplete at 18 weeks, whereas by 
24 weeks there would be very few outstanding. A considerable number of women with abnormal 
pregnancies of under 24 weeks would be deprived of the possibility of an abortion if the legal limit were 
reduced below 24 weeks. I myself believe that a baby has a right to be born alive unless it is gravely 
handicapped or threatens the life of its mother. But I recognise that the Abortion Act allows abortions on 
grounds other than these, and, given the existence of the Act, I cannot find a principle which should deprive 
a woman of this right at 18 weeks, or at any time before the unborn child has so matured that it is capable of 
being born alive and thriving. 


I turn to the objections against my Bill as I have heard them. 

Firstly, I can well understand that some people find it objectionable that the maximum penalty for child 
destruction should be penal servitude for life. The seriousness of the penalty is clearly meant to underline 
the heinousness of the crime. Yet I regard the objection as nugatory. Everyone knows that the maximum 
penalty would not be imposed. As a parallel, I cite praemunire. Until recently, if the majority of a Cathedral 
Chapter did not elect as Bishop the person nominated by the Crown, its members were subject to 
praemunire, involving the forfeiture of lands and goods, imprisonment at the King’s pleasure (although it 
was later enacted that such a person should not be slain at sight with impunity). I do not think that many 
members of Cathedral Chapters who intended to vote against the Crown nominee were kept awake at night 
by the prospect of such an awful punishment, any more than doctors are by the terms of the Infant Life 
(Preservation) Act. 


Secondly, there is said to be a difficulty over the phrase “‘capable of being born alive”. It is however 
necessary to distinguish between a live foetus and a viable foetus. For example, there is considerable 
evidence of laboratory experiments using “fresh” tissues from legally aborted foetuses which are non-viable 
but alive (cf R McCullagh, The Foetus as Transplant Donor, J Wiley and Sons, 1987, p 116f). Even pre- 
viable foetuses are capable of being born alive and in a suitably warm environment may show signs of EEG 
activity for some hours (op cit, p 111). The Infant Life (Preservation) Act 1929 however forbids in this 
country the abortion of a foetus of any age that is capable of being born alive, and experienced doctors 
ensure that an aborted foetus is born dead (op cit, p 107). In order to continue to prevent the use of “fresh” 
tissue from a live foetus for laboratory experiment or for transplant in this country, it is essential to retain 
the Act; but it needs to be brought up to date. Medical evidence makes it clear that 24 weeks provides the 
best prima facie evidence that a baby is capable of being born alive and remaining alive. 


_A further objection has been made that, while it is desirable that a baby over 24 weeks should not be 
aborted, the final decision should rest with the medical profession. This avoids the moral issue. We do not 
put into the hands of the medical profession the power to decide whether actively to kill a baby after it is 
born, however gravely it may be handicapped: the law forbids it. On the same grounds we ought not to put 
in their discretion the power actively to kill a baby in the womb if it could live outside the womb. The law 
should forbid it. 


A woman has absolute rights over her own body, and the right to protect her life. But a growing foetus is 
not part of the body of a pregnant woman. It is a physiologically distinct organism within her body, which 
she hosts and nurtures as it grows. An unborn child, as a potential human being, has a right to life, but that 
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right is not absolute. There are circumstances, including grave risk to the mother’s health and life or grave 
abnormality of the foetus, when it is the lesser of two evils to cut that life short. But by the time that a baby is 
capable of living outside the womb, providing that the mother’s life is not endangered, it has developed an 


absolute right to life. 


Bishop HuGH MONTEFIORE 
18 November 1987 


Examination of Witness 


Tue RigHt REVEREND Dr HuGcH Monteriore, called in and further examined. 


Chairman 


755. Bishop, the Committee would like to extend 
a warm welcome to you and thank you very much 
for your further paper and for coming to see us again 
to help us with our most difficult task. Your 
evidence is in private, and it is open to you to 
answer in confidence, if you so wish. The transcript 
of the evidence will be sent to you, and if there are 
any passages in it which you would like to have left 
unprinted in our report, if you would so indicate 
those passages will not be published. Can I just say a 
word about the 1929 Act which is really the start of 
the controversy? I think we all know that the Act has 
a number of imperfections, such'as the difficulty of 
defining “capable of being born alive” and the 
difficulty of measuring the period of pregnancy. I do 
not think the Committee will want to concentrate 
this morning overmuch on those imperfections, but 
more on the general principle whether abortion 
ought to be allowed later than about 24 weeks of 
gestation. If such a change were to be introduced 
into the law it could clearly be done by appropriate 
amendment to the Abortion Act itself, and it could 
be done in a way which avoided difficult problems 
of interpretation which arise at the moment, instead 
of by the rather convoluted method of shifting the 
burden of proof under the 1929 Act. Am I right in 
thinking that as far as you are concerned you would 
be perfectly satisfied if the issue were handled by a 
direct provision in the Abortion Act rather than by a 
change in the wording of the 1929 Act? 

A. Yes. * * * * * Providing the Act still remains on 
the statute book, for reasons which I put in my 
second memorandum. I would be content. 


756. The sort of scenario I had in mind, just 
thinking aloud a bit, was that clearly the 1929 Act 
would remain on the statute book. There was a 
prosecution only a few months ago of a thug who 
deliberately punched his lady in the stomach and 
killed the child she was carrying. He was prosecuted 
and sentenced under the Act. There could be no 
question of repealing that Act, but I suppose it 
would be possible to provide for a reduced age of 
maximum gestational period under the Abortion 
Act and to provide that a doctor, acting in good 
faith, should not be liable to prosecution under the 
1929 Act, which it seemed to me would achieve, by 
a more direct route, more or less what you had in 
mind? 

A. Yes. The only difficulty I see about that is that 
there are such strong feelings about the subject of 
abortion that my Bill does ay least give a moral 
principle, whether a baby is capable of being born 
alive, and there is no worry about some arbitrary 


date being introduced into the Abortion Act. There 
is no question, despite pressure from people who do 
not want abortion at all, about the date being 
gradually brought back, because in my Bill there is 
no misunderstanding; it is immoral to abort an 
infant which is capable of being born alive. Do I 
make myself clear? 


757. Absolutely, but it is a very unwieldy vehicle. 
For example, there is the awkward starting date that 
nobody knows how to assess correctly. We are told 
that the measurement of pregnancy has a margin of 
error of two weeks; and one witness said it was four 
weeks. Then we have “‘capable of being born alive” 
which my colleagues and myself give one meaning 
to and perhaps more broad-minded people give a 
totally different and far more sensible meaning to. 
We do have this problem. 

A. I appreciate that, but I would have thought the 
length of the pregnancy would be a problem under 
whichever Act one worked. 


Chairman] I suppose it could be resolved if it were 
provided that doctors acting in good faith would not 
be liable to prosecution. 


Lord Butterworth 


758. In your supplementary note to us you say 
that the Infant Life (Preservation) Act forbids in this 
country the abortion of a foetus of any age that is 
capable of being born alive. Iam sure you appreciate 
that the Infant Life (Preservation) Act does not 
apply to Scotland? 

A. Yes; I did say “in this country”’. 


759. Scotland is part of this country, I hope! 

A. I was a little taken aback to see quotations from 
learned journals in a book which I have referred to: 
The Foetus as Transplant Donor. There is reference 
made to in vivo experiments involving injection of 
substances into the umbilical vein, and research 
being carried out on living foetuses which are not 
viable. That is not being done at this moment in this 
country but it is being done elsewhere, but thank 
you for pointing out the slight ambivalence as far as 
Scotland is concerned. 


760. When you came before you said, quite 
rightly, that you could not offer any solution to that 
problem; you were dealing only with the law of 
England and Wales, and the lawyers would have to 
find a solution to it? 

A. Yes. 


Bishop of Gloucester 
761. To tease out one of my own worries, I see the 
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force of some principle to guide the whole thing, and 
yet we have had a lot of evidence which seems to 
take us back to the discretion of doctors one way or 
the other. With a phrase such as “viable” or 
“capable of being born alive’’—whatever phrase is 
used—the dilemma I have is that the phrase 
enshrines the principle but it also inevitably in- 
volves discretion on the part of the doctor, because 
it will not operate on the basis of any objective test 
which I have yet heard of; it simply takes the doctor 
out of a situation where he is a person of wisdom 
and judgment. Can the Bishop help me in my 
dilemma? 

A. I am not sure I have the point, but it seems to 
me that if there is a defined period of 24 weeks the 
doctor is delivered from his difficulty; he knows 
where he is. There may be a two-week difficulty over 
the exact date of the pregnancy; I am not quite sure. 


762. I was concerned about the term going down 
and down. We have heard of artificial placentas, 
which seem to indicate that it will become a much 
more complex question as to whether a child is 
capable of being born alive? 

A. I see. Here I was merely going on evidence that 
the lungs are not capable of using oxygen. I can see it 
could be possible to undertake the whole operation 
perhaps ex utero; I do not know what it will be 
possible to do in 100 or 200 years from now. I do 
know that, if that is the case, there will have to be 
fresh laws altogether; but the fact at the moment is 
that, as I understand it, a baby born at 23 weeks can 
survive, and at 24 weeks more than 50 per cent do. 
That seems to be a situation which is likely to 
continue for a very long time, since it involves the 
use of the natural lungs. 


Chairman 


763. It is only a matter of detail, but you do not 
get up to 50 per cent until you get to a later stage; it 
is more like 50 per cent at about 26 weeks, or 
something like that? 

A. I did go into this in the first memorandum I put 
in. 


Chairman] Perhaps it does not destroy your 
argument. 


Lord Hunter of Newington 


764. It still leaves the difficulty which has already 
been mentioned: judgment still comes into it, does it 
not? 

A. It is bound to come into any measurement of 
pregnancy, surely. 


Lord McGregor of Durris 


765. I have the same difficulty. In the penulti- 
mate paragraph of the Bishop’s supplementary 
memorandum he reports the possibility of giving 
discretion to the doctor on the ground that that 
would avoid a moral issue and we have to have a 
firm moral stand, so we end up, as the Bishop of 
Gloucester and Lord Hunter have pointed out, with 
a moral standpoint which is measured by the 
clinical situation at this particular point of time, and 
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that has to be expressed in terms of viability or some 
other phrase, again involving clinical discretion. It 
seems to me it puts us into a position of having to 
deal with a moving frontier of morality which will 
be dependant on clinical experience and knowledge. 
In this paragraph you start by saving us from the 
doctors and end up binding us fast to them? 

A. It does not seem to me that my reasoning is 
wrong. I hope you will correct me, but it does not 
seem to be very different from what exists now. The 
determination that a pregnancy is 28 weeks must 
depend on the discretion of the doctor. 


766. In that case, what would be your objection 
to putting into legal language that viability is taken 
to mean 24 weeks, unless there are strong clinical 
grounds to the contrary? One could have a clinical 
ground certified by the opinion of two or perhaps 
three consultants—whatever the case might be. Do 
you see what I mean? 

A. You are thinking that the law might contain a 
clause that it was possible to abort a baby which was 
non-viable, and “non-viable”’ would be taken to be 
24 weeks, unless there is evidence to the contrary. 
Do I understand you aright? 


TOT X OSs 

A, Iam not very happy about viability being taken 
as the criterion; I am not quite sure what is meant by 
that. 


Lord McGregor of Durris 


768. The criterion would be that no abortion 
could be performed after 24 weeks unless. 
A. Unless what? 


769. Unless it is certified as necessary by two or 
three consultants. 
A. Necessary on what grounds? 


770. As necessary on the present grounds, or as 
necessary or permissible under the present law? 

A. You mean it might be found at that stage that 
this was not conducive to the health of the other 
children in the family? 


771. I think you will find from the statistics that 
termination of pregnancies on the last ground you 
mentioned, ground 3, does not exist after week 24; 
there is not a single case. 

A. It does not at the moment exist. It is a 
possibility. 


Chairman 


772. Could I possibly attempt—no doubt I shall 
fail—to fill a gap here? There can be no abortion 
after 24 weeks, unless certified by the doctor that it 
is essential in the interests of the mother? 

A. I would not be happy with that. I would be 
concerned with the mother’s health, but “in the 
interests of the mother” seems to me to give doctors 
a broader discretion than they have. 


773. I meant the life or health of the mother. 
Would that be an acceptable way of doing it if one is 
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to rely on clinical judgment? I think that is very 
much what the present situation is, because no 
termination takes place outside NHS hospitals after 
week 24. Looking at the statistics, they are really 
confined to emergencies, not the health of the 
mother or foetal abnormalities? 

A. I thought 18 out of 63 were foetal abnormali- 
ties. 


774. Yes, but one of the other cases in the 
analysis you are referring to is the life of the mother, 
and I think that in there one is an emergency. 

A. Since you give me an opportunity of saying 
what I think, I would prefer “grave danger to the 
health or life of the mother’’, because I think that by 
the time a baby is capable of being born alive it has a 
right to live, but that right is not absolute. I think 
myself it should be curtailed by “grave threat to the 
life or health of the mother” rather than just “threat 
to her health”, which, after all, as we know from the 
workings of the Abortion Act, is capable of very 
varied interpretation. 


Lord Hunter of Newington 
WASY. * KKK * 


776. It is not my place to defend the Department 
of Health and Social Security, but the evidence 
seems to be that they have very reasonably ad- 
vanced the regulations, particularly in relation to 
private hospitals in a way which produces statistics 
which have very much impressed us. 

A. Yes, I agree with you about the way they have 
confined very late abortions to the NHS; I think that 
is very sensible. 


Via ter 


Chairman 


778. Could I intervene to raise a point which 
causes me some difficulty? We have been told from 
more than one source that when a pregnancy is 
terminated on the ground of risk of serious handi- 
cap, if it is to be terminated at a time when the 
foetus may show movement, or, if it is a very late 
abortion, when the child may even be alive, the 
practice even in NHS hospitals is to carry out the 
abortion by a method which will avoid any possibil- 
ity of the foetus living or the child being born alive 
when it is delivered. Obviously, the birth of a live, 
seriously deformed child can put an unimaginable 
burden on the parents. What do you think is the 
answer to the question whether or not it is permissi- 
ble or proper in those circumstances to carry out the 
abortion in a way which will avoid the possibility of 
the child being born alive? 

A. It seems to me there are two points here. One is 
that if an abortion is to be carried out I would agree 
with that particular method. 


779. You mean one intended to terminate the 
foetus? 

A, Yes. But I myself havey seen pictures, as I 
explained last time, of children in their very early 
days who seem terribly mal-formed, who have been 
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born alive and who have been given great love and 
care. They die quite soon, and personally I think 
that is a very humane way of carrying on, rather 
than just killing them. They are not likely to live for 
long; they are not kept alive by intensive means; 
they die a natural death. Strangely enough, since you 
mention the mother, I think that is less horrible for 
her. 


Baroness Llewelyn-Davies of Hastoe 


780. You felt very strongly that it was not less 
horrible? 

A. I have talked to consultants in this matter. 
When I was here before I said I had had consultation 
and correspondence with consultants involved in 
this matter. I do not speak without thought in this 
matter. I realise there are those who disagree with 
me. The question as you put it to me was “if an 
abortion is to be carried out”’. 


Chairman 


781. What I mean is that there is a diagnosis 
which shows a risk of serious handicap. I do not 
know whether you were in the committee room 
earlier when the worst scenario was put: a spina 
bifida child may be mentally handicapped, para- 
lysed, doubly incontinent, deaf and blind. Appar- 
ently, it is not possible by diagnosis to tell precisely 
how handicapped the child is going to be once the 
handicap is known to exist. In such a case, if the 
mother wishes to have her pregnancy terminated, 
and if for one reason or another she has come late, is 
the doctor justified in terminating the pregnancy by 
a method which is inimical to the child? 

A. 1 am glad you instanced that kind of disability; 
I thought you were saying one should abort all spina 
bifidas. 


782. No; that is an extreme case. 
A. Yes, but you would not know. 


783. We are told that you cannot diagnose accu- 
rately the seriousness of the defect? 

A. I would like to lay down one marker. In the 
course of my ministry I have come across quite a lot 
of spina bifida children; indeed, I have confirmed 
them. They have very constricted lives, but within 
those constrictions they are capable of finding great 
satisfaction. I would be extremely unhappy about 
your suggestion. I may have misunderstood your 
question, but it suggests that abortion could happen 
to any spina bifida baby, because when you prevent 
the worst cases you are likely to use this procedure 
also on the best cases. 


784. I think that is the view expressed by Dr 
Norris, that the proper course is to let the child be 
born naturally and then, as it were, the mother must 
take her chances. 

A. I would have thought so. I know Lady Llewe- 
lyn-Davies does not agree, but I would have thought 
this is a way which is most satisfactory to all. 


Bishop of Gloucester] It seems to me that in that 
extreme case there is one kind of tragedy or another: 
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either the mother is faced with a desperately 
shocking sight if the child is born alive and, whether 
it lives for a short time or will survive for some 
years, the awful decision as to whether it should be 
kept, adopted or institutionalised, or somebody has 
to say to another human being, albeit one just born, 
that that human being would be better off dead. 
That seems to be a shocking thing for anybody to 
have to say, however wise or experienced, and I do 
not see any ultimate deliverance from that dilemma, 
because somebody has to face one of those issues, or 
both. 


Lord McGregor of Durris] But in this particular 
instance we have defined the “‘someone”’; we have 
been talking all the time about doctors. All the 
consultants who have given evidence to us have 
insisted on the necessity of consultation with the 
parents and giving the parents full information and 
counselling so a decision can be reached. I must say 
I get the impression from what has been said that it 
is a collective decision reached between the profes- 
sionals and the parents. Presumably, in the horrify- 
ing case that the Lord Chairman put the mother 
would have the opportunity to express her view and 
very great weight would be given to it in reaching 
the final decision. 


Bishop of Gloucester] In practice, I am not sure 
how it will ever be enshrined in law, and yet the law 
has to award the discretion to someone or other. 


Baroness Llewelyn-Davies of Hastoe 


785. It also comes back to the “moral’”’ view; it 
would be immoral not to consult the mother? 

A. Yes. I appreciate what you say about consulta- 
tion. Of course, this happens post-natally when a 
decision has to be taken whether or not to withhold 
intensive care. I have discussed this with consul- 
tants, and they say that not only is the mother 
consulted but the whole team has to be unanimous 
before deciding to withhold intensive care from a 
disabled infant, and I would have thought that was 
absolutely right, but I do not think the mother has 
the moral right to agree to the death of the baby she 
is carrying at that stage in the pregnancy if it is 
capable of being born alive. This is the point I have 
tried to make throughout. There are moral rights: a 
woman has a right over her baby and an infant has 
the right to exist, but neither of these is absolute. I 
think there are moral principles to be considered 
and I have attempted to set out the conditions which 
should be attached to both rights. 


Lord Hunter of Newington 


786. The thing which worries me is this, that if 
you have a woman who is in a loving relationship 
with her husband and she has to produce a child 
which is viable but has horrible abnormalities, I 
believe she would hesitate even to have other 
children because the same thing might happen 
again. One has to consider whether one is prolong- 
ing a terrible situation or trying to assist the woman. 
This is where the difficulty exists. 

A. She might hesitate, but many do have other 
children. There might be good reasons why she 
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should hesitate. I imagine a doctor might be able to 
know that, and presumably there are genetic factors 
involved from time to time in these disabilities. 


Lord Houghton of Sowerby] It seems that the 
dilemmas we are up against now are almost wholly 
due to man’s intervention in the natural course of 
human reproduction. When we talk of intensive 
care we are really talking about transferring a foetus 
from the womb of the mother to an artificial womb 
so it can be cared for and attended to by nurses and 
doctors. With that intensive care we are trying to 
keep alive something which, in the natural order of 
reproduction, would probably be rejected. I feel we 
can go sadly wrong if we apply principles to 
artificially created situations. For example, I do not 
feel that the principle of “Thou shalt not kill’ was 
ever envisaged as being applicable to a foetus which 
had neither an opportunity to speak nor any 
consciousness. If there is a principle of the right to 
live, is there not also a principle of the right to die, 
or the principle of the right not to be born? I think 
one can get so mixed up about the application of 
principles that in some circumstances, if one takes it 
too far, it becomes bigotry, which is the curse of the 
religious doctrines. In many branches of life there is 
bigotry, stubbornness and inflexibility. No conces- 
sions are made. We are talking here about conces- 
sions. Concessions to whom, or to what? It is a 
concession, I think, to human feeling. The applica- 
tion of principles sometimes can lead literally to 
revulsion amongst people who, when asked in the 
abstract, would agree with those principles. I have 
encountered this in a pretty long life. People have so 
many principles that they cannot live up to them all 
at once and cannot stick to them in the face of 
particular circumstances. 


Chairman] Could I enquire: What is the question 
being put to the witness? 


Lord Houghton of Sowerby 


787. I find it very difficult to sit and listen to 
arguments about morals and principles when there 
are human considerations here of tremendous hu- 
man importance. 

A. [have a certain sympathy with Lord Houghton; 
he might be surprised to hear that. When I used to 
speak at a college council and dons got up to talk 
about principles I grew cold because I knew that 
these were often disguised prejudices. I have no 
doubt that religious people are as susceptible to 
prejudice as Cambridge dons, but I would ask my 
Lord Houghton to consider whether he thinks 
principles are totally inapplicable in this area. If he 
does, I am surprised that he has not fought for 
abortion on demand. He did talk of the right to be 
born, which suggests a principle, and it seems to me 
that if one does not act within some principle one 
really does not have a basis for action at all. He talks 
of being humane. It would be wrong to imagine that 
those who disagree with you are not being humane. 
It depends on what you mean by “humane”. If you 
mean “avoidance of pain and distress”, there could 
be a situation in which the mother really prefers to 
bear her child and that it should die naturally rather 
than that it should be killed within her, or indeed in 
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the process of birth. I think that if we examine life in 
general as we live it, the rigid application of 
principles to every department of it is often de- 
scribed as fallacious—you define it as bigotry—and 
commonsense must intervene from time to time. 
Nonetheless, it seems wise that we should have 
principles of action which have flexibility and which 
can at least produce boundaries, especially in law, 
beyond which people’s welfare is endangered. I was 
suggesting this because I think an infant capable of 
being born has become not just a potential human 
being but is possessed of humanity, and we endan- 
ger humanity if we then attempt to kill the child; this 
is licensed killing. 


Chairman 


788. I do not know whether you were here when 
Dr Savage gave evidence? 
A. No; unfortunately, I was downstairs. 


789. We were discussing what is sometimes 
called the ground 2 case for terminating a preg- 
nancy, that is, the physical or mental health of the 
mother. The scenario was that the mother had, for 
one reason or another, presented herself very late 
—at week 24 or after—and the doctors had decided 
they were at liberty, with her consent, to terminate 
the pregnancy. This has to be done in an NHS 
hospital; it cannot be done outside. I asked whether 
in such circumstances the termination would be 
carried out by a method which would give the child 
the optimum chance of living, and Dr Savage said 
that would not necessarily be the case because there 
would be cases where the mother was so demanding 
that the pregnancy be terminated that she would not 
even want the child to be born alive and given up for 
adoption. I asked Dr Savage how it could be that a 
woman who wished to have her pregnancy termi- 
nated and who presented very late, and at a time 
when the child was capable of surviving, as it would 
be, for example, at week 27, would mind if the child 
was delivered alive and given up for adoption. She 
said there were such cases, and I did not really 
understand it. Can you, as a result of your contacts, 
give any answer to that? 

A. It is difficult for me as a mere male to answer 
such a question, but I do know from my experience 
that many mothers feel no kind of maternal instinct 
until after the process of bonding has taken place 
after birth. Sometimes they are extremely surprised 
at the emergence of such strong maternal instincts 
because they might have been worrying they had 
none at all. 


[Continued 


790. But why should she object to the child being 
adopted; why should she want the child to be 
destroyed? 

A. There are so many varieties of human reaction. 
I think it is very difficult to make a window into 
people’s minds. It might be unconscious jeal- 
ousy—“‘If I cannot have it nobody else will have it.” 
There might be all sorts of reasons which are not 
conscious ones. 


Bishop of Gloucester] In this case it was an 
illegitimate child which the mother conceived whilst 
her husband, who was a sailor, was away from 
home. Of course, it is not for me to judge, but that 
could affect the way she felt. 


Baroness Llewelyn-Davies of Hastoe] It is very 
easy to understand the situation of the mother. She 
knows the situation at home will be appalling, that 
the husband will hate the child, etc. She wants the 
child, but she knows perfectly well that if the child is 
born alive and is put into her arms it will be very 
difficult to give it away. That was the point. I think 
most women would feel that way. There is no 
question of jealousy. She just cannot give it away 
and then suffer the terrible consequences. 


Bishop of Gloucester 


791. But Dr Savage had no difficulty about it; she 
thought the mother had the right to have the child 
killed for those reasons. I would have thought that 
on your evidence by that time the child had 
sufficient humanity not to be destroyed, that that 
would not be a sufficient reason to destroy it? 

A. Yes. There are so many pregnant women who 
wish to have abortions, yet there are thousands of 
people wanting to adopt children. It is inconvenient 
for the former to carry their children to term and 
allow them to be adopted. I know it does not come 
within the scope of this Bill, but a criticism which 
can be made about the workings of the Abortion Act 
as a whole, in my judgment, is that people feel that 
either they will have the baby themselves or they 
will not have it and will not go through it for 
somebody else. However, I appreciate that that does 
not come within the terms of the Bill. 


Chairman 


792. Thank you very much for dealing with my 
problem. Thank you for coming here again; it has 
been a great help to us. 

A. I well appreciate that you do not have the 
easiest of tasks. 
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When caring for a family with an abnormal child Paediatricians discuss with the parents the possibility of 
the abnormality occurring in further children and what can be done to avoid having another child with such 
an abnormality. Many parents do not see this as a slur upon their living child—the slur being that they are 
trying to prevent a similar child being born, but rather they see it as an act of kindness that they would prefer 
not to inflict on another child such a life of severe handicap. 


The discussion will therefore be centred on the ways in which it is possible to diagnose the abnormality 
antenatally so that if it is not found then the parents can be reassured. 


Before proceeding with antenatal diagnosis informed consent is required. Counselling of parents at this 
stage will help them to make decisions. Relatively few obstetricians will undertake antenatal diagnosis to 
prepare a woman for the birth of a handicapped child. The purpose of antenatal diagnosis will be explained 
and the prognosis of the lesions likely to be found would be discussed in some details, as well as the hazard 
of the investigations. 


The principal methods of antenatal diagnosis are:— 


(1) Screening of maternal blood of alpha foetoprotein (AFP). This is usually done at 12 weeks and the 
gestational age is confirmed by ultrasound as the AFP levels are dependent upon an accurate assessment of 
gestational age. The AFP levels are raised in spina bifida. 


(2) Ultrasound. This is usually carried out at 16 weeks. There are no hazards attached to its use. It is 
particularly effective in diagnosing structural abnormalities, but this requires a higher level of skill than the 
routine obstetric ultrasound examination. It is possible to detect some central nervous system defects, eg, 
anencephaly, encaphalocoele, spina bifida cystica and severe hydrocephaly and microcephaly and 
ventriculomegaly. 


When one of these abnormalities is diagnosed the decision to terminate is likely to be made on the basis of 
the prognosis. If a child is shown to be anencephalic or severely hydrocephalic death is likely to occur soon 
after the birth. On the whole it is common for parents to request termination if spina bifida is diagnosed in 
utero. Ventriculomegaly however is more difficult. If at the time the ultrasound is done it is already extreme, 
or is associated with other severe. malformations or there is evidence of intrauterine toxoplasmosis, 
cytomegalovirus or herpes simplex infection, termination is usually offered. But if it is not extreme and the 
foetus is otherwise normal, ie normal karyotype, AFP and viral cultures the foetus is serially assessed with 
ultrasound. Most cases do not progress, if they do and 32 weeks gestation has been reached labour is 
induced and an early shunt operation is performed. 


Ultrasound can also diagnose severe structural cardiac abnormalities, these are best seen between 18 and 
26 weeks gestation, seldom before 18 weeks. In some severe life limiting abnormalities termination will be 
offered. 


Severe limb shortening as seen in achrondoplasia (Dwarves) cannot be diagnosed until about 22 weeks 
gestation. 


Because ultrasound is free from hazard and is fairly routine it may be that counselling of parents takes 
place after the ultrasound has been done. In the case of the lesions described above it would be usual for the 
obstetricians to offer termination. 


(3) Amniocentesis. As a rule amniocentesis is used when there is an indication for doing so rather than 
routinely. It is offered to mothers over 35 years of age and to those with a previous abnormality. It is used 
when the maternal AFP is raised and to look for chromosomal abnormalities, such as Down’s syndrome or 
Trisomy 13 or 18. There are hazards attached to amniocentesis. The MRC multicentre study (1978) [1] 
found an increase in foetal loss of 1.0—1.5 per cent and a further increase of 1.0—1.5 per cent risk of postural 
deformities such as talipes, congenital dislocation of the hip, respiratory difficulties and antepartum 
haemorrhage—all probably due to amniotic fluid leakage. This is thought to be an over-estimate now. 


It should be possible to diagnose anencephaly and spina bifida in 95 per cent and 80 per cent respectively 
by first finding a raised maternal AFP and confirming the abnormality with a raised AFP in the amniotic 
fluid and by ultrasound. 


For technical reasons it is unlikely that the diagnosis will be confirmed before 18-20 weeks gestation. 


There are relatively few cells in amniotic fluid, compared for instance to bone marrow and it usually takes 
up to three weeks for cells to grow so that an adequate number can be examined for chromosomal 
abnormalities. 


The purpose of amniocentesis is to look for specific abnormalities in the foetus in order to terminate the 
pregnancy if the abnormality is found. Counselling of parents always precedes such an invasive 
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investigation as amniocentesis, the hazards of the investigation will be discussed and the action to be taken 
when the findings are known. Most obstetricians feel that it would not be justified to carry out 
amniocentesis unless termination was planned if the findings are sufficiently abnormal. Parents have to give 
informed consent and have the right to decide not to have a termination. 


(4) Chorionic Villus Biopsy. This is the newest and most rapidly advancing form of antenatal 
diagnosis. Its safety and reliability are still being assessed but for many diseases it promises an early 
accurate diagnosis. A small bit of very early placenta is removed and examined. All chromosomal 
abnormalities of the foetus can be diagnosed, most biochemical abnormalities and some lethal 
haematological abnormalities can be diagnosed by about the twelth to fourteenth week. It carries a risk 
of abortion of about three per cent. 


(5) Foetoscopy. This is a highly specialised procedure whereby a foetoscope is put into the uterus and 
the foetus can be examined or blood can be taken and examined. This is usually done between 15 and 18 
weeks, before that there is not enough amniotic fluid. If blood sampling is required it is usual to wait until 
18-20 weeks as blood loss from the umbilical vessels may be significant. 


In spite of the availability of antenatal diagnosis many children with spina bifida are born in the UK each 
year. Before the 1950s it seems likely that most died probably from infection. During the 1960s the policy of 
operating on all children with spina bifida, by covering the spinal defect soon after birth, was adopted by the 
Sheffield team of Lorber, Zachary and Sharrard. Worldwide this policy has had a profound effect but was 
not adopted by all centres. It provided important information on the future of babies operated on soon after 
birth [2]. 


Over 12 years 848 children were operated on. Exactly one half of them died, 75 per cent of these within 
the first year. Of the 424 survivors six had no handicap and 73 a moderate degree of handicap. 345 (80 per 
cent) had severe handicaps and one third of them were retarded, many severely. Because of these results Dr 
Lorber altered his policy and the majority of centres in the UK and Australia now follow his 
recommendations on selective treatment. Using these recommendations Lorber demonstrated that in the 
group that was studied not a single moderately handicapped child or one with no handicap would have been 
lost. 


One great difficulty is that the physical handicaps do not assist in predicting the IQ. Some babies with the 
severest physical handicaps had normal IQs. 


The criteria laid down by Lorber are:—(i) severe paraplegia, (ii) gross enlargement of the head, (ii) 
kyphosis, (iv) associated gross congenital anomalies or major birth injuries. 


Adopting a policy of treating selected children according to these criteria will mean that about 75 per cent 
of children with spina bifida will not receive treatment. This means no surgery, no antibiotics, nursing care, 
feeding on demand and analgesics. Although this may sound clinically tidy, as a policy it causes ethical 
dilemmas of frightening proportions concerning the sanctity of life, the quality of life and acts of omission 
and commission. 


CONCLUSION 


Until chorionic villus biopsy is universally available amniocentesis remains the most helpful method of 
diagnosing chromosomal abnormalities and inborn errors of metabolism which account for many of the 
most severe inherited diseases that often lead to mental deficiency and early death; for instance Down’s 
syndrome, Trisomy 13 or 18, Hurler’s syndrome, Tay-Sachs disease and Thalassaemia. For most of these 
the diagnosis is likely to be made by about 20-24 weeks provided the cell culture was satisfactory, if not 
then it would have to be repeated. 


Termination would be possible between 20 and 24 weeks. 


REFERENCES 
1. MRC Working Party on Amniocentesis. 1978. British Journal of Obstetrics and Gynaecology. 85, 
Suppl 2:1-41. 
2. Lorber, J. Spina Bifida Cystica. 1972. Archives of Diseases in Childhood. 47:854. 


Letter from the Clerk to the Department of Health and Social Security 


The Select Committee haye asked me to put to you certain additional questions. I should be most 


grateful if the Department could let me have a supplementary memorandum dealing with the following 
points. 
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LATE ABORTIONS 


1. Under the 1929 Act, the presumption that a child is capable of being born alive arises when the mother 
has “been pregnant for a period of 28 weeks or more’. As soon as 28 weeks of pregnancy have been 
completed, the statutory presumption of capability of being born alive arises. The DHSS statistical evidence 
suggests that a small number of late abortions are being carried out unlawfully, ie when the woman has been 
pregnant for 28 completed weeks (and the mother’s life is not in peril). My reason for saying this is that the 
headnote to each page of figures refers to “gestation by completed weeks”’. The last figure in the horizontal 
column “gestation weeks” is “28”, which must therefore mean “28 completed weeks of gestation”. 
Abortions mentioned in this column would therefore be caught by the statutory presumption. The “Form of 
Notification” refers, in panel 8, to “gestation period in weeks’’, which prima facie means completed weeks, 
so that if a form were returned with the entry “28” and the abortion was not carried out to preserve the 
mother’s life, it would be a case where the presumption operates. It is clear from the answer to Question 49 
that the figures in the DHSS statistics supplied to the Committee are taken from those forms. My doubts are 
reinforced by Mr Wilson’s answer to Question 154, that ‘““weeks of pregnancy” means completed weeks of 
pregnancy. The following questions arise:— 

(a) Is it correct that in the years 1981 to 1986 a number of Notifications were returned to the DHSS in 
which the “gestation period” was described by the doctor as “28 weeks”’ and the abortion was not carried 
out in order to preserve the mother’s life? The numbers are:— 


1981—3 
1982—3 
1983—3 
1984—4 
1986—1 


(b) Are these periods of 28 weeks to be interpreted as 28 completed weeks? And if not why not? 
(c) Is it accepted that these abortions ought not to be considered as having been lawfully carried out 
unless it could be affirmatively established that the foetus was not then capable of being born alive? 


(d) Would the doctor have been asked, on submitting such a Notification, to confirm that the foetus was 
not then capable of being born alive? If not, how would the DHSS know that the abortion was legal? 


APPROVED PLACES 


2. How many places in England and Wales are presently approved for the purposes of section | of the 
1967 Act by the Secretary of State? 


3. Are there any written terms and conditions of such approval? If so please supply. 


LATE ABORTIONS AT APPROVED PLACES 


4. How many places in England and Wales are presently approved to carry out abortions after 20 weeks? 
(The evidence varies—either seven or eight places). 


5. Are there any written terms and conditions of such approval? If so please supply. 


Memorandum by the Department of Health and Social Security 


The information requested is as follows: 


LATE ABORTIONS 

1. (a) The figures quoted are confirmed from statistical tables. However, the Committee will wish to 
know that one of the 1984 cases was subsequently found to have been misread by OPCS and should have 
been recorded as 20 weeks. This error in the statistics occurred because a badly written “20” was read as 
**28” by the data operator at OPCS who keyed in the data for computer processing. The clerical officer who 
checked the forms at DHSS had correctly read the figure as “20” and so did not refer it for further 
examination. We have, however, now checked with the surgeon concerned and confirmed that the 
termination was performed at 20 weeks gestation. 


The Committee may also wish to know that so far, there has been one notification of a termination at 28 
weeks in 1987. 

(b) Yes. 

(c) Yes. 

(d) These notifications are scrutinised by a Senior Medical Officer on behalf of the Chief Medical Officer 
who decides whether any further enquiries are indicated. Prior to 1984 the notification forms have been 
shredded but all those since 1984 have been re-checked. In each case the abortion was performed in a NHS 
hospital because of a very serious fetal abnormality. The nature of these abnormalities as identified on the 
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abortion notification forms was compatable with a judgment by the doctor performing the termination that 
the fetus was not capable of being born alive. Because of this no further enquiries were considered 
appropriate. 


APPROVED PLACES 
2. Seventy one places are approved under Section 1 of the Abortion Act. 


3. Approved places are required to conform to a number of assurances. A copy of these is attached 
(Annex A). 


LATE ABORTIONS AT APPROVED PLACES 
4. Seven places are currently approved to carry out abortions after 20 weeks gestation. 


5. A copy of the conditions of late approval is attached (Annex B). 
Please contact me if you should require any further information. 
S J Drummond 


9 November 1987 


Annex A 


PART SIX: REQUIREMENTS RELATING TO THE CONDUCT OF THE NURSING HOME 


The Secretary of State considers that nursing homes approved under the Abortion Act should be so 
conducted that the following specific requirements are complied with. He therefore requires proprietors of 
places seeking his approval under the Act to give an assurance (see Part Seven below) to this effect in 
making their application. Should it come to the Secretary of State’s notice after a nursing home has been 
approved that this assurance has been breached in respect of any requirement listed below he will forthwith 
consider whether to withdraw his approval of the place in question. 


INSPECTION OF PREMISES AND RECORDS 


1. The premises of approved nursing homes and all records kept in respect of abortion patients must be 
open to inspection at any time with or without notice by authorised officers of the Department. There must 
be no unwarranted delay in allowing access to any part of the premises or to records. 


PATIENTS RECORDS TO BE MAINTAINED 
2. The following records must be kept in respect of abortion patients: 
(a) 1. name and address; 
ii. date and time of admission, operation and discharge (see paragraphs 7, 12, and 18); 
ili. in the case of the death of a patient, date and time of death (see paragraph 14). 


This information should be kept in a register or registers. If the register is one which is also used for other 
patients, the entries for abortion patients must be clearly distinguishable from the others. 


(b) During each abortion patient’s stay relevant medical information must be available in the nursing 
home to the medical and nursing staff to enable them to provide adequate and safe care and to detect and 
deal with any emergency without delay. 


ACCEPTANCE OF FEES 


3. A nursing home must not demand or accept fees for an abortion operation either directly or indirectly 
(eg through the agency of a pregnancy advice bureau) until the two certificates necessary for a legal 
operation under the Act have been given. 


RECEIPTS FOR FEES 


4. Receipts must be given to patients and copies retained for all monies taken on the nursing home 
premises in respect of abortion operations whether these are fees paid to the nursing home or fees paid to 
persons or agents of persons wot connected with the nursing home. Similarly receipts must be given and 
copies retained where agents of the nursing home accept money from patients at a place not on the nursing 
home premises in respect of abortion operations carried out or to be carried out at the nursing home. 
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5. The nursing home must: 
i. keep a book or other recognised system of numbered receipts with a duplicate of each receipt; 


ii. issue a receipt from such a book or other recognised system in respect of every payment made by or in 
respect of any abortion patient; 


iii. keep in such a book, or other recognised system, a duplicate of every receipt issued; 


iv. enter or show on each receipt issued the name and address of the nursing home, the amount, date and 
time of payment, and the name and reference number in the register of patients of the patient in respect of 
whom the receipt was issued. 


ADMISSION OF PATIENTS 


6. Patients must not be admitted (ie admitted to a ward) to the nursing home for an abortion operation 
before the two certificates necessary for a legal operation under the Act have been given. 


-7. The patient’s name, address, the date, and the time of admission should be entered in the register 
immediately on admission to the nursing home. 


NUMBER OF BEDS APPROVED 


8. The number of beds in use at any time for patients admitted for abortion operations must not exceed 
the number of beds specified in the Department’s letter conveying the Secretary of State’s approval of the 
nursing home under the Abortion Act. 


OPERATIONS 


9. The number of abortion operations carried out in the period of 24 hours beginning immediately after 
midnight on any day is not to exceed the number of beds specified in the Department’s letter conveying the 
Secretary of State’s approval of the nursing home under the Abortion Act. 


10. Patients travelling to the nursing home from outside Great Britain must not be operated upon until 
the day following their arrival. Patients travelling to the home from within Great Britain must not be 
operated upon on the day of their arrival if they have travelled for longer than three hours that day. 


11. Operations should not be carried out unless the arrangements notified to the Department for dealing 
with any emergency are fully functional. 


12. A record of every abortion operation should be entered accurately and promptly in the operating 
theatre register, showing name of patient, type of procedure, date and time of operation, name of operating 
doctor and anaesthetist if a general anaesthetic is given. 


LATE ABORTIONS 


13. The nursing home must not permit abortion operations to be performed on its premises in cases 
where the length of gestation of the pregnancy exceeds 20 weeks, unless the premises have been specially 
approved for this purpose by the Secretary of State. 


NOTIFICATION OF DEATHS 


14. Within 24 hours of the death of a patient at the nursing home during or following an abortion 
operation, or at any other place following a termination of pregnancy the Department must be informed in 
writing of the patient’s name and address and the date, cause and time of death. 


DISCHARGE OF PATIENTS 


15. Abortion patients should not be discharged on the day on which their pregnancies are terminated, 
and should be accepted for treatment on the clear understanding that they will remain in the nursing home 
overnight. If, after treatment, a patient indicates that she wishes to leave the premises prematurely, she must 
be asked to sign, date, and time a discharge certificate (which must be retained by the nursing home) to the 
effect that she has left of her own volition. Day-care treatment for abortion patients must not be permitted 
without the express approval of the Secretary of State. 


16. The nursing home must ensure that no patient is discharged after an abortion operation without 
receiving examination and advice from a doctor on the day of discharge. If on discharge a patient is in need 
of further attention, everything possible should be done to ensure that this will be forthcoming, eg by 
notifying her family doctor where appropriate and if the patient agrees. No patient should be discharged 
before she is fit to leave solely because she does not have sufficient money to cover the cost of any necessary 
further stay in the home. If suitable transport is not available for a patient on discharge the necessary 
arrangements should be made by the nursing home. 
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17. The nursing home must retain in respect of each abortion patient a certificate of fitness for discharge 
signed by a doctor on the day of discharge who should also state the date and time he saw the patient. 


18. The date and time of discharge of each patient should be entered promptly in the main register or ina 
separate register for abortion patients if one is maintained. 


DISPOSAL OF FETAL MATERIAL 


19. The nursing home must not change the method(s) of fetal disposal approved by the Secretary of State 
without prior consultation with the Department. 


20. The nursing home must not supply fetuses or fetal material to any organisation or institution 
(whether within the National Health Service or outside it) without the express approval of the Secretary of 
State. If a proposal is made to the nursing home to supply fetuses or fetal material, the home should, if it has 
no objection to the proposal, advise the proposer to write to the Department giving a full description of the 
purposes for which the material is required and the arrangements envisaged. The nursing home should also 
separately inform the Department of any proposal so made to them, but should take no action regarding the 
proposal unless and until the Department formally seeks their views. 


TOTAL COSTS TO PATIENTS 


21. A nursing home with more than six beds approved for use for abortion cases, or with more than 25 
per cent of its total beds so approved, must notify the Secretary of State of the total charges made on 
abortion patients treated on its premises. The Secretary of State will approve those total charges which he 
considers to be not unreasonable. 


22. The levels of total charges approved by the Secretary of State as not unreasonable must not be 
exceeded, unless there are medical complications in any case, of which a record must be kept. 


23. Any increase contemplated in the total costs payable by abortion patients above the levels approved 
as not unreasonable must be notified to the Department for prior consideration. 


REGISTER OF PREGNANCY ADVICE BUREAUX 


24. The nursing home must not admit for treatment any abortion patient referred by a pregnancy advice 
bureau or referral agency of any kind which is not on the list of those registered by the Secretary of State as 
notified to approved nursing homes from time to time. 


25. Advice bureaux which do not charge a fee for their services are not registered, but approved nursing 
homes must not accept patients direct from such sources. Non fee-charging agencies should be asked to refer 
patients either to a doctor or to a registered bureau. 


26. Special precautions must be taken to ensure that patients are not accepted even indirectly from a fee- 
charging bureau not on the register. The nursing home should take proper and adequate precautions to 
avoid accepting any abortion patients referred from a fee-charging bureau not on the register even though 
the patient may be introduced to the nursing home by some person or agency other than the fee-charging 
bureau itself. The precautions that nursing homes will need to take to comply with this requirement will 
depend on the circumstances but clearly where a nursing home receives a number of patients from a single 
source it will need to take particular care to satisfy itself that the patients from that source were not at an 
earlier stage of the referral the clients of a fee-charging bureau not on the register. 


ADVERTISING ABROAD, TOUTING, AND DIVERSION OF PATIENTS 


27. The nursing home must neither directly nor indirectly advertise, nor allow others to advertise or 
indirectly advertise, outside the United Kingdom its facilities for the treatment of abortion patients. 


28. The nursing home must not employ persons or agencies in the United Kingdom or abroad to tout for 
abortion patients or to divert prospective abortion patients from their intended! destinations. 


29. The proprietors and staff of the nursing home, and people connected with them, should have no 
association with persons or agencies which advertise abroad, tout for patients or divert them from their 
intended destinations. 


30. The nursing home must not admit abortion patients introduced or referred by or through persons or 


agencies which have advertised abroad, touted for patients or diverted them from their intended 
destinations. 


31. The nursing home mus¢ take proper and adequate precautions to avoid accepting any abortion 
patients who have been subjected to touting, or have been diverted from their intended destinations, or 
have been induced to come to this country for treatment as a result of advertising abroad, even though the 


SELECT COMMITTEE ON THE INFANT LIFE (PRESERVATION) BILL [H.L.] 69 





persons or agencies by whom the patients are introduced or referred may not have been directly involved in 
such practices. 


FINANCIAL ARRANGEMENTS 


32. Any existing financial arrangement between the nursing home and any medical practitioner (other 
than for the payment of fees by the practitioner for use of facilities), or with any pregnancy advice bureau or 
referral agency of any kind must be reported to the Department with this application. Any future 
arrangement of this kind must be reported as soon as it is made. 


CHANGES IN BUSINESS ARRANGEMENTS 


33. The proprietors of the nursing home must give at least 14 days notice to the Department of any 
intended sale or significant change in the business arrangements notified in Part Two and Part Three of this 
form. As a guide, the Department would regard as significant such things as any changes in directors or 
partners, or any transfer or re-allocation of the shares of the proprietary company or of the shares of the 
ultimate controlling company. 


PERSONAL DECLARATION FORMS 


34. The nursing home must when making an application for approval submit a completed personal 
declaration form in respect of each person who 


(a) is an applicant or partner of an applicant; 
(b) is a director or the secretary of an applicant company or its holding company; 


(c) is a trustee of an applicant charity or a member of the Board of Management of an applicant charity 
or an employee of an applicant charity with executive responsibility for the charity’s affairs; 


(d) is the doctor giving medical coverage at the home; 
(e) is a medical director where he/she is not the proprietor; 
(f) is the matron or nurse-in-charge at the home. 


A completed personal declaration form must be submitted in respect of each person who subsequently 
takes up an appointment in the above categories within seven days of the start of the appointment. 


35. Any change in the information given on a personal declaration form submitted with or subsequent to 
this application must be notified to the Department within 14 days of the change. 


PART SEVEN: APPLICANT’S DECLARATIONS 


The following declarations must be signed either (a) by the individual applicant or (b) by an authorised 
representative if the applicant is a partnership, company, charity or other body corporate. 





(a) Declarations by an individual applicant 
1. I certify that to the best of my knowledge and belief the information given on this form is correct. 


2. I undertake to inform the Secretary of State of any change in the information given in any part of this 
form within 14 days. 


3. I have read and understood the requirements set out in Part Six above and hereby assure the 
Secretary of State that to the best of my ability I will comply strictly with all of them. 
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(b) Declarations by an authorised representative of a body corporate 
1. I certify that to the best of the applicant’s knowledge and belief the information given on this form is 
correct. 
2. I certify that the applicant undertakes to inform the Secretary of State of any change in the 
information given in any part of this form within 14 days. 
3. I certify that the applicant has read and understood the requirements set out in Part Six above and 
that the applicant hereby authorises me to assure the Secretary of State that to the best of his ability the 
applicant will comply strictly with all of those requirements. 


70 EVIDENCE TAKEN BEFORE THE 





Signaturenra We. SVE A LAA RAs. LAR Date wi 0Gn 202i ee, Nas, AOR, 
Namie 1 DIOCK Capitals <.........0cs.secocssacesasaatecOneanads sensu atavadcsaeetmentens stds tetr attr tcoasss ede: Tener ye: sates tenet 
Position held: with-orirelationship to, applicant oy, ost et vagcesed cates cas ceanes coaveeeseetss-0des«ascsee epee ee 


FeO e eee meee eee eee eee eee eee EE ESE EEHEEH EHH EEEEESEEEHEEEEESES ESSE SEES ESSE SEES EEEHESEE HES EEESESE SESE OHESEEEE SESE EHHSESESESESEEEEEEEHESEESSEESESEHEEESSESESEEEEES 


Annex B 
Dear Sirs 


LATE TERMINATIONS OF PREGNANCY 


1. I refer to the application in your recent letter for approval to carry out late terminations of pregnancy, 
after the twentieth week of gestation, at the nursing home/clinic. 


2. The Secretary of State will consider granting special approval to carry out the treatment of such cases 
upon being assured that: 


i. the following equipment is available at the place where the terminations are performed 
(a) an incubator 
(b) a neonatal laryngoscope and endotracheal tubes 
(c) suction apparatus including mucus catheters 
(d) oxygen supply 


il. at the time that late terminations are carried out medical and nursing staff (such as a practising 
midwife) who are experienced in the use of such equipment are readily available. 


ili. arrangements have been made with a special care baby unit at a nearby hospital for the immediate 
transfer of any live born infant. The nursing home will be required to provide all the necessary emergency 
treatment for any live born infant, pending transfer to the hospital special care baby unit, and arrangements 
to this end must be made. 


iv. in cases where the stage of gestation is believed to be of 20 weeks or over, or there is uncertainty about 
the stage of gestation in that it may be nearing 20 weeks, an ultra-sound scan will be performed; this scan 
will be carried out in the United Kingdom not more than two weeks prior to the termination of pregnancy; 
and a report of the scan, including the date when it was carried out and the signature of the person making 
the report, will be retained with the patients’ notes. 


3. I am sending you two copies of this letter. If you wish your nursing home to be specifically approved 
for carrying out late terminations of pregnancy you should sign one copy where indicated below giving the 
assurances required in paragraph 2, and return it to me as soon as possible. The other copy should be 
retained. 








I have read the requirements set out in paragraph 2 above. I fully understand them and hereby assure the 
Secretary of State that I will comply with all of them. 


Signature of Proprietor or 
authorised signatory Date 











Note: The form printed above (Ref CP012/5) does not include any reference to an agreement not to carry 
Out abortions post-24 weeks. The DHSS subsequently provided the Committee with copies of the letter 
printed below (Ref CP04/4) and the form of the special undertaking obtained from all nursing homes 
approved for late termination at the time of re-approval in February 1986. 


The DHSS stated: “‘We have had no applications for “late approval” since that time. If and when we do, I 
expect that we shall redraft the undertaking which I have already sent you so as to include these additional 
assurances.” 


Dear Sirs 


ABORTION AcT 1967: APPLICATIONS FOR FURTHER APPROVAL 


As you know, the approval 6f your clinic by the Secretary of State under Section 1(3) of the Abortion Act 
1967 expires on 31 January 1986. Applicants for re-approval are asked to notify the Department by letter, 
which should be addressed to me by name in Room B1209 to ensure no avoidable delay within the 
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Department. It is not necessary on this occasion to complete a new application form or to submit fresh 
personal declaration forms in respect of persons for whom they have already been forwarded. 


In addition to your application the Department requires a written assurance that each place can meet the 
minimum guidelines set for emergency blood cover (or any equivalent arrangement agreed in writing with 
the Department). Also, those places approved to operate beyond the twentieth week of gestation, are 
required to re-affirm their undertaking not to operate beyond the twenty-fourth week of gestation (168 days 
from LMP) and to maintain a register of late terminations. (It is hoped to produce guidelines on the 
interpretation of gestational age before re-approval). 


Proprietors are also reminded that they should interpret approval limited to cases where the length of 
gestation of pregnancy does not exceed 20 weeks as meaning where pregnancy is not over 140 days from 
LMP. 


Proprietors of places presently approved who intend to apply again for approval in respect of the period 
beginning 1 February 1986 are asked to ensure that their applications reach the Department before the 29 
November 1985. Each application will be acknowledged by postcard. If, 10 days after an application has 
been made, no acknowledgement has been received, applicants should enquire of Mrs S Master (extension 
6318) whether their applications have arrived. 


Proprietors are asked to bear in mind that if they make an application for the Secretary of State’s approval 
they should take all reasonable steps, in accordance with the arrangements described above, to ensure that it 
is made in good time and that it has been received in the Department. Proprietors should not rely on the 
Department in individual cases to remind them that an application is due or to make enquiries if one is not 
received. 


I enclose a form of undertaking relating to the additional assurances which you are asked to complete and 
return with your application for reapproval. 


November 1985 


To the Secretary of State for Social Services 


ABORTION AcT 1967 


I understand that in addition to the requirements set out in Part 6 of the application for the approval by 
the Secretary of State of the (name of nursing home) for the purposes of section | of the Abortion Act 1967, 
if the home is approved for that purpose for a further period from 1 February 1986, it will be a further 
requirement that at all times the guidelines for emergency blood cover (attached) will be complied with, or 
any equivalent arrangements that may be agreed in writing with the Department. 


As the home is a place approved for the termination of pregnancies after the end of the twentieth week of 
gestation, that is 140 days commencing with the date of the last menstrual period, I understand that it will 
be a further requirement:— 


(a) that no operations for the termination of pregnancy will be carried out after the expiration of 24 weeks, 
that is 168 days commencing with the date of the last menstrual period of the patient; 


(b) that a separate register of operations for terminations of pregnancy carried out on patients after the 
end of the twentieth week of gestation must be maintained containing the information set out in the 
Department’s letter dated 16 May 1985 (a copy of which is attached). 


(a) Declaration by an individual applicant. 


I hereby undertake that to the best of my ability I will comply strictly with the additional requirement(s) 
set out above. 


Signature Date 


Name in block capitals 


(b) Declaration by an authorised representative of a body corporate. 


I certify that I am duly authorised to assure the Secretary of State that to the best of its ability the 
Company will comply strictly with the additional requirement(s) set out above. 


Signature Date 
Name in block capitals 


Position held with Company 
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Further memorandum by the Department of Health and Social Security 


I can confirm that in all of the statistics we have provided “non-NHS agency abortions” are included in 
the figures for “non-NHS abortions” and not in the figures for ““NHS abortions”’. 


As to the interpretation of the statistical data we have provided it should be noted that notification forms 
call for gestation to be given in weeks and entries are coded by OPCS accordingly. If the doctor completing 
the form indicates other than an exact number of completed weeks then this is coded as the next earlier 
completed week. 


In 1986 the figures you have quoted in fact show that 162 abortions in non-NHS nursing homes were 
notified as being performed at 24 weeks gestation or after 24 completed weeks but less than 25 completed 
weeks gestation ie 168-174 days. From an examination of the notifications from the private sector in 1986, 
we know that almost 90 per cent of these abortions were notified as being performed at exactly 24 weeks 
(168 days). In a few cases, despite the pre-operative estimate being 23-24 weeks gestation, examination of 
the fetus after the operation has suggested that it was rather more advanced. In these cases there was an 
honest notification from the doctor that after the operation he believed that the fetus was after all of 24-25 
weeks gestation. You will of course be well aware that, even when every available method of estimation of 
gestation is used, by this stage of pregnancy, the interpretation of the findings even by ultrasound scan may 
be imprecise because of sex and ethnic differences. 


Our requirement that approved places “will not operate beyond the twenty-fourth week of gestation (168 
days from LMP)” has been a condition of approval for all nursing homes approved to do late terminations 
since 1 February 1986 having previously been a voluntary agreement. Since this requirement has remained 
unchanged throughout 1987 and will continue after re-approval in February 1988 we think it unlikely that 
in future years there will be much reduction in the number of terminations in the private sector ascribed to 
24 weeks. 


You also asked specifically ““Do the references to 24 weeks in pages 22—39 of the Special Report mean “‘up 
to, but not at 24 completed weeks” and not “‘at and after 24 weeks’’?’’. I hope it is clear from what I have 
said above that what is meant is “24 but less than 25 completed weeks” ie 168-174 days. 


The seven homes with late approval have been inspected as follows. I have given details of all visits in the 
current approval period because it is thought that it may be misleading to choose any particular 12 month 
period. This is because visits are made at irregular intervals to increase their unexpectedness. In recent 
months staffing problems and increased workload due to the Infant Life (Preservation) Bill and the three 
Private Members Bills on abortion have restricted the number of administrative visits made. 


Visits in approval period 1.2.86-31.1.88 


Leigham Private Clinic 1.5.86 18.11.86 12.2.87 13.5,8/ n2oel dO 
Park View Clinic 12.6.86 4.11.86 24.2.87 21.7.87 
*HRH Princess Christian Hosp 13.2.86 2.10.86 
Raleigh Nursing Home 4.2.86 19.5.86 4.3.87 14.5.87 
Robert Nursing Home 20.5.86 28.8.86 4.8.87 
Rosslyn Nursing Home 4.2.86 8.7.86 3.3.87 
Wistons Nursing Home 18.2.86 13.5.86 3.2.87 


*HRH Princess Christian Hospital is not a specialist nursing home and is therefore visited less frequently. 
At the time of the last visit it was noted that no late terminations had been performed in the previous 18 
months. 


Finally, I enclose tables updating those already supplied, and additional tables covering January to June 
1987. These are the latest data available. Full 1987 figures will not be available until at least mid-1988. 


S J Drummond 


17 December 1987 
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Memorandum by the Family Planning Association 


1. FPA Poticy ON ABORTION 


The Family Planning Association’s policy is that abortion should not be considered as a primary method 
of birth control, but is an essential back-up service in cases which fall within the Abortion Act 1967, when 
there has been a failure of contraception or when no contraception has been used. The Association has no 
formal policy statement on late abortions, but believes that, where therapeutic abortion is the best course 
for a woman, the operation should be performed as early as possible in the pregnancy for the reasons stated 
below. 


2. POssIBLE ADVANTAGES OF THE INFANT LIFE (PRESERVATION) BILL 


The FPA applauds some of the motives of the sponsors of the Bill inasmuch as their intention is to 
encourage earlier abortions. The Association recognises that there is in general less risk to the health of the 
pregnant women (or in increased adverse outcome in pregnancies following induced abortion) the earlier in 
pregnancy that the operation is performed. It also recognises that some people hold strong views that earlier 
abortions are less offensive than late abortions for reasons connected with beliefs about when human life 
begins. The FPA does not believe that there is any way of concluding when life begins and, while giving due 
recognition to the feelings of those who hold such beliefs, does not think that would justify a change in the 
law that would make late abortions less accessible to women in need. 


3. FORESEEABLE DISADVANTAGES OF THE BILL 


The available OPCS statistics! show that in recent years there has been a considerable decrease in the 
numbers of abortions each year after the 25th week of pregnancy. In 1981, there were 104 such abortions, 
while in 1985, this had been reduced to 31. Despite this encouraging reduction in the small number of 
women who would be affected by the Bill enacted, the women who do need such late abortions still have 
especially urgent needs. A recent report by the Royal College of Obstetricians and Gynaecologists? identified 
the chief reasons for abortions carried out later than 20 weeks gestation. These women usually fall into one 
or more of the following groups: 


(i) Women aged under 20. More than half of the abortions studied in the RCOG report were for 
teenagers. These young women, often with fewer life skills than those who are older, are more likely to put 
off seeking help for a number of reasons (such as fear of parental criticism, or unwillingness to come to 
terms with the existence of their pregnancy). 


(ii) Abnormality of the foetus. While over 50 per cent of abortions performed after more than 20 weeks of 
pregnancy are for teenagers, the most usual reason for abortions after 24 weeks of gestation is abnormality 
of the foetus. The reason for these cases resulting in late abortions is connected with time-lag in obtaining 
the result of diagnostic tests. The test most frequently used is amniocentesis, which can be carried out after 
16 weeks of pregnancy and takes three or four weeks for the results to show. Sometimes the cells from the 
amniotic fluid do not develop and so the test is inconclusive. In that case, it must be repeated and the result 
is not known until the woman has reached the 22nd, 23rd or even 24th week of her pregnancy. That 
obviously means that in some cases a therapeutic abortion will be wanted which the Infant Life 
(Preservation) Bill, if enacted, would make illegal. 


Chorion Villus Sampling (CVS) is at present not yet proven to be as good as amniocentesis, so even 
though it can be carried out earlier, more research is needed before amniocentesis is no longer used. 


Amniocentesis and other tests such as serial scanning have shown improved results in recent years, but 
until their limitations are removed, a law such as the Bill proposes would provide an unacceptable obstacle 
to a small number of women obtaining much-needed abortions. The removal of those limitations is not 
likely to occur in the near future.? 


(iii) Difficulties in calculating the stage of pregnancy. A reduction in the stage of pregnancy permissible for 
abortion, introduced by reducing the crucial 28-week limit in the Infant Life (Preservation) Act 1929 to the 
proposed 24 weeks, would almost certainly have a disproportionate effect in reducing the availability of 
abortion to women in need. The reason for this foreseeable efect is that, although ultra-sound can now 
measure the foetus accurately, the range of relevant measurements at any stage of pregnancy may vary 
widely and confusingly. For example, the mean or average of head measurement of the foetus at 23 weeks is 
61 mm, but experience has shown‘ that this measurement can vary from 57.4 mm to 64.6 mm at that stage. 
And 64.6 mm is larger than the minimum or mean measurements at 24 weeks. Because of this inexactness 
in demonstrating the gestational age, we foresee that some doctors would (if the Bill were enacted) refuse to 
operate in cases where the woman wanted and was entitled to therapeutic abortion, but the stage of 
pregnancy could not be demonstrated with absolute certainty. 








' Abortion Statistics, Series AB, Nos 8-13 (OPCS). 

> Late Abortions in England & Wales (RCOG 1984). 

> “Congenital Abnormalities if Legal Abortions at 20 Weeks Gestation or Later” by E Alberman et al. (The Lancet, 
1984, vol. 4, p. 1228). 

* Campbell, S & Newman, G B Brit Jnl Obstetrics & Gynaecology, 1971, vol 78, pp 513-519). 
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4. REASONS WHY THE BILL Is UNNECESSARY 


The FPA believes that, weighing the notional advantages and disadvantages of the Bill, as outlined above, 
it should not be enacted. Apart from these factors, there are other reasons for viewing the Bill as an 
unnecessary piece of legislation. 


(i) DHSS agreement with nursing homes and enforcement by inspection. Since 1985, the DHSS has had a 
voluntary agreement with the relevant nursing homes, that they will not perform abortions later than 23 
weeks and 6 days of pregnancy. In 1987, the Parliamentary Under-Secretary of State for Health said in the 
House of Lords that the DHSS medical, nursing and investigative officers had been monitoring all abortion 
cases in such nursing homes performed at over 20 weeks of pregnancy, and that arrangements were working 
satisfactorily.° Apart from inspections by the DHSS, the District Health Authorities of the NHS have to 
inspect these clinics routinely twice a year as required by the Nursing Homes and Mental Nursing Homes 
Regulations 1984. 


(ii) The British Medical Association’s Handbook of Medical Ethics makes it clear that doctors must 
approach abortions carried out after the 20th week of pregnancy with a special care, and that they should be 
performed only if the doctor “is convinced that the health of the woman is seriously threatened or if the 
child will be seriously handicapped’’. The reduction in the numbers of late abortions in recent years shows 
that this guidance is being taken seriously. 


(aii) Medical practice in Scotland without the restraint of the law. The Infant Life (Preservation) Act 1929 
does not apply in Scotland, with the result that under the 1967 Abortion Act, there is no statutory limit on 
the stage of pregnancy at which therapeutic abortion may be performed. If the Bill before the House of 
Lords Select Committee were to be shown as necessary, the Scottish health statistics should show a higher 
proportion of very late abortions than the English figures. But in fact the figures from 1981 to 1985 are very 
closely comparable, apart from one year when Scotland was markedly lower (1983) and the following year 
when it was higher (1984).° The FPA’s interpretation of these figures is that, with or without a covering law, 
the medical profession is agreed that late abortions, especially those carried out after the 24th week of 
pregnancy is reached, shoud be performed only for the most weighty reason. There seems no justification for 
enacting the Infant Life (Preservation) Bill. 


5. RECOMMENDATIONS FOR IMPROVING RELEVANT HEALTH SERVICES 


Despite reaching the conclusion that the Bill should be dropped, the Family Planning Association would 
like to stress once more its recognition of the undesirability of late abortions, if the need for the lateness can 
be avoided. The FPA has three recommendations to make in this respect, both of them lying within the 
control of the National Health Service. 


(i) The report “Late Abortions in England and Wales” by the Royal College of Obstetricians and 
Gynaecologists, already mentioned, pointed out that one of the reasons for the late abortions that do occur 
is a shortage of facilities for abortion in some parts of the NHS and delays in some Health Authorities’ 
referral systems for patients. These are matters of good management, which should be pointed out to the 
NHS for improvement where appropriate. 


(ii) Even more desirable would be publicity that would encourage young people to seek family planning 
help and so avoid unplanned pregnancy altogether or, if the pregnancy has already occurred, encourage 
them to consult their doctor at a very early stage. In recent years, with Health Authorities seeking savings on 
their spending, local advertising for either of these purposes has almost completely ceased. The successive 
generations of young people constantly need reminding of these services, and Health Authorities should be 
urged to allocate the quite minor funds necessary to achieve such a desirable end. 


(iii) The DHSS has recently commissioned pilot projects in District Health Authorities to experiment 
with improved youth advisory services. The findings of these pilots should be introduced throughout the 
National Health Service so that both the quality and the quantity (less than half of all Health Authorities 
have such services) of youth advisory work is improved. 


14 May 1987 


Extract from a letter to Baroness Faithfull from Meriel Gillman 


You were discussing it all with me because I understand that you are on the parliamentary committee on 
the subject and I have first-hand experience of the present law. I will remind you of my involvement: I have 
a 15-year-old son whom we never intended to be an only child. Unfortunately I was then infertile for years 


5 Official Report, House of Lords, 19 February 1987; vol 484, c 1334. 
6 Scottish Health Statistics, 1981-85, Table 5.3. 
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until the Autumn of 1985 when, to our absolute joy, I became pregnant again at last. Disaster struck in 
March 1986, when I was 27 weeks pregnant. I was referred to the Birthright Clinic for Pre-Eclampsia at the 
John Radcliffe Hospital because my blood pressure had gone up and for the first time since I was 10 weeks 
pregnant I had a scan. On the scan they could see quite clearly that my baby had very bad spina bifida of the 
upper spine. The doctors were very thorough, a specialist scanning doctor took a lot of still scan pictures for 
the paediatricians to look at to be quite sure and they had to tell me that there was no hope for my daughter. 
I was offered a termination. 


If Mr Alton gets his way I would have had to continue with my pregnancy for another 13 weeks, all the 
time knowing that my baby was not viable. It was traumatic enough to go into hospital the following day 
and be induced to labour in much the same way as I was induced to labour when I had my normal healthy 
son in 1972. On both occasions my husband was with me throughout but, of course, my much wanted, much 
loved baby daughter was born dead and hideously deformed. I don’t believe doctors abort needlessly. I am 
sure that nobody would undergo abortion after the 12 week “‘easy” operation period needlessly, considering 
one has to labour naturally as if for a normal birth. 


Mr Alton also bases some of his arguments on the new test which he says is available to replace 
amniocentesis (the test which reveals chromosome abnormalities such as Down’s Syndrome), a test which is 
done earlier, and gives results earlier than the current result time of 20 weeks. Chorionic Villus Sampling, as 
it is called, is done in very few hospitals and is still undergoing controlled trials to establish if it is safe. Again 
I have first-hand knowledge of it and for me it was not safe; having the Chorionic Villus Sampling killed the 
baby I conceived in the Autumn of 1986. I lost two much longed for babies in the same year at the hands of 
the doctors. 


Surely it is useless to claim, as Mr Alton does, that doctors always know whether a foetus is viable or not 
by 18 weeks. I was under the care of top Oxford consultants and yet I was not scanned between 10 weeks and 
27 weeks with the first of these pregnancies, although I was in the high-risk age group, and the test Mr Alton 
sets so much store by killed my baby and it is well known that it may not be safe enough to use as a 
replacement for amniocentesis. 


I find this whole business of trying to turn doctors into criminals, for doing what they believe is right 
medically, extremely worrying and I long to be able to get my first-hand experience across to people like you 
who are dealing with the problems. You did mention to me that I might be invited to give evidence before 
the Committee. I want to say that I would be delighted to do that if you could arrange it. I am reasonably 
lucid, having been a public relations officer in local government for some time in the 1970s. Please, please 
try to find some way for me to help. I am not the demonstrating type but I am always prepared to talk to 
people or write my story for people—what trained PR isn’t! 


2 December 1987 


Memorandum by Dr Barbara R Jacobs 


I would like to write to the Select Committee in my capacity as a General Medical Practitioner with 11 
years of experience as a GP principal, working particularly in the fields of gynaecology and obstetrics. It is 
my experience that requests for termination beyond 20 weeks are rare, and beyond 24 weeks exceptional. 
Most women requesting termination of pregnancy now present at a very early stage. For those of us 
fortunate to have efficient back-up from our local gynaecology units, there is usually time to counsel and 
assess these women prior to referral, in the knowledge that they will receive a termination of pregnancy if 
recommended at a very early stage in their pregnancy. 


Of those presenting late, there are nearly always social or psychological reasons, or a failure to either 
acknowledge or recognise pregnancy until an advanced stage. There are occasions where failure to diagnose 
pregnancy in good time has been the fault of the doctors rather than the patient. Unfortunately, the type of 
pressing emotional and psychiatric problems or social circumstances, such as rape and incest, are as likely to 
play a part at around the 24-week pregnancy mark, as in the 20- to 24-week stage. There is also the problem 
of correctly dating a pregnancy, and delays involved in arranging this. 


I am therefore very concerned that any attempt to “redefine” viability for legal abortion down to the level 
of 24 weeks will greatly hamper professionals in their attempts to assist these usually greatly disadvantaged 
women or young girls. Clearly, the numbers affected are very few, but those affected would be women where 
there is a very grave risk to their mental and physical health involved in continuing the pregnancy. 


It seems to me that the present Infant Life (Preservation) Act 1929 provides more than adequately to 


protect foetuses capable of being born alive and that responsible professionals have always been guided by 
It. 
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I hope the Committee will be able to consider sympathetically the views and experience of those of us 
working in the medical profession who hope to see the law providing a framework in which we can continue 
to attempt to offer impartial and humane care using clinical criteria without arbitrary constraints. 


22 May 1987 


Memorandum by Dr John McLean 


The usual duration of human gestation is 40 weeks. During the first week the human embryo traverses the 
uterine tube to enter the uterine cavity where, during the second week, it implants and establishes its own 
blood supply from the mother. After a further six weeks embryogenesis is complete and the fetus has all its 
organ systems established and, with the exception of the respiratory system, functional. Throughout the 
remainder of the gestation growth and maturation of all systems continue but the process of gaseous 
exchange is necessarily limited to the placenta. 


During the late 1960’s the current President of the Royal College of Obstetricians & Gynaecologists, 
Professor Sir Malcolm Macnaughton, demonstrated that 20-22 week human fetuses used in research could 
survive for up to two hours after their removal from the uterus [1]. Subsequently the Secretary of State for 
the Social Services and the Secretaries of State for Scotland and Wales established a Committee to consider 
the ethical, medical and legal implications of using fetuses and fetal material for research. This 
distinguished and representative Committee reporting in 1972, advised the Government that in future a 
fetus of over 20 weeks gestation should be considered viable [2]. 


With the appropriate respiratory support available, infants delivered before 28 weeks of gestation can 
survive to become normal healthy children. A recent study [3] has shown that a new development in 
respiratory care can reduce the neonatal mortality of babies delivered between 25 and 29 weeks of gestation 
from 27 per cent to 14 per cent. Such evidence suggests good cause for the substitution of “twenty-four 
weeks” for “twenty-eight weeks’’, in section 1(2) of the 1929 Act. 


1. COUTTS JRT & MACNAUGHTON MC (1969) The Metabolism of (4-14C) cholesterol in the previable human 
fetus. Journal of Endocrinology, 44, pp 481-488. 

2. Report of the Advisory Group (1972) The Use of Fetuses & Fetal Material for Research. London: HMSO. 

3. Ten Centre Study Group (1987) Ten centre trial of artificial surfactant (artificial lung expanding compound) in very 
premature babies. British Medical Journal, vol. 294, pp 991-996. 


11 May 1987 


Memorandum by the Mothers’ Union 


ABORTION: FINDINGS OF A SURVEY 


Within the British Isles the Society is often asked for its opinion on different aspects of the subject of 
abortion. In 1987 the Social Concern Department considered that, as it was 10 years since the membership 
had expressed its views on this question, it was time to ascertain current opinion. A study guide was made 
available on which Mothers’ Union policy could be based. 


The Law and the Act 


Foetal life has always been treated with great respect in our moral tradition. First canon law, and more 
recently statute law, have sought to protect it. 


The Abortion Act of 1967 sought to define conditions for which pregnancy could be legally terminated. 
Before 1967 the number of illegal terminations of unwanted pregnancies had risen considerably and a large 
proportion of these were performed in dangerous circumstances (eg back-street abortions). All attempts in 
Parliament since 1967 to amend the Act either to make it more restrictive, or more liberal, have so far 
failed. 


The Abortion Act of 1967 stated that: 

““].—(1)...a person shall not be guilty of an offence under the law relating to abortion when a pregnancy 
is terminated by a registered medical practitioner if two registered medical practitioners are of the 
opinion, formed in good faith— 
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(a) that the continuance of the pregnancy would involve risk to the life of the pregnant woman, or of 
injury to the physical or mental health of the pregnant woman or any existing children of her family, 
greater than if the pregnancy were terminated; or 

(b) that there is a substantial risk that if the child were born it would suffer from such physical or 
mental abnormalities as to be seriously handicapped.” 


This is the law of the land and as is clear from the above it is in no way a licence for abortion on demand. 
The present wide interpretation of the law was not foreseen when the Bill was debated in Parliament.The 
strictness with which the Act is interpreted varies widely from area to area and from doctor to doctor. No 
doctor is compelled to terminate a pregnancy if it is against his conscience to do so. However, if a woman 
seeking a termination is refused by one doctor she has every right to seek a second opinion. 


METHOD 


A survey was conducted by questionnaire in which the problems, dilemmas and definitions were explained 
to assist in producing a clear response. To some questions a clear ‘YES’ or ‘NO’ answer was expected, 
whereas others opened the way for discussion and several alternatives were offered. 


THE SAMPLE 


Of the 53 dioceses in England, Scotland and Wales, 52 participated; from Northern Ireland 2 dioceses 
responded. Over 11,000 members, some 240 men and some female non-members replied, giving about 
12,000 answering many of the questions. 8.9 per cent were under 35 years of age, 53 per cent between 35 
and 60 and the remainder (4,065) were over 60 years old. Many had appropriate expertise or experience, 
with doctors, lawyers, nurses and midwives giving their advice. Some had been adopted as children or had 
themselves adopted. More than a quarter (27 per cent) had experience of abortion either themselves or 
through someone close to them. 


THE REPLIES 


Before reading the Study Document respondents were asked to give their immediate reaction to the 
performance of abortion; 93 per cent agreed that under certain prescribed conditions it was sometimes right 
and only 3.5 per cent said it could never be right. These figures were only slightly modified in the later 
question on the continuance of legalised abortion and matched the membership of anti-abortion 
organisations. Although the 1967 Act was regarded as acceptable it was widely considered to be abused and 
in need of “tightening up’’. Of those with personal knowledge of abortion 56 per cent said it had been easy 
to obtain, though this varied from place to place. Several Northern Irish replies indicated that women had 
come to England for the operation. However, older members referred to harrowing experiences when 
“backstreet” abortions were performed and mentioned deaths which resulted from them. These members 
emphasised that they had no wish to see this practice resumed. 


THE COMMENCEMENT OF LIFE 


The majority (45 per cent) considered life begins with conception—when the egg cell from the woman is 
fertilised by the sperm cell from the man. Within a few days of conception the fertilised egg becomes 
implanted to the wall of the womb and 32 per cent considered this to be when life begins. 14 per cent 
thought that life commenced with quickening when the pregnancy is about 18 weeks advanced and 
movements are first felt. A very small minority (3.5 per cent) felt that one should define the commencement 
of life with the birth of the child. 


Time Limit | 

_ All agreed that there should be a time limit beyond which an abortion should not be performed though the 
times suggested varied from 0-28 weeks. The majority favoured between 12-24 weeks. Ninety-three per 
cent stated that termination should not be performed after 24 weeks. Although the current legal limit is 28 


weeks it is medically possible for a child born after 24 weeks of the pregnancy to survive and members 
pointed this out. 


Counselling 


There was virtually unanimgus agreement that counselling should be available to all women seeking an 
abortion. It should also be available after a termination and a large majority would include those closely 
involved with the woman concerned. 
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The Decision 


Most members thought that the woman, the child’s father and the doctor should be involved in making 
the decision whether to proceed with an abortion. However, almost 30 per cent felt that the woman alone 
should decide. If there should be disagreement, a large majority of members (80 per cent) declared that it 
must be the woman alone who should make the decision. It was recognised that this process was particularly 
difficult in situations involving young girls under 16 and members felt that every effort should be made to 
involve the parents of both the girl and the putative father. 


Because of the serious nature and the complicated after-effects of abortion, all agreed that abortion 
should never be seen as either a means of family planning or something which could be bought illegally. 


Sociological Considerations 


A condition for termination of pregnancy outlined in the Act (“... would involve the risk of injury to the 
physical or mental health of the existing child(ren) of the family”, etc) is, for the medical practitioners 
involved, a most difficult clause to interpret because it may reflect a degree of social failure. 


Some social conditions may be valid reasons for terminating a pregnancy but members stated that each 
set of circumstances should be considered individually. Almost without exception members were agreed 
that victims of rape and incest should be offered a termination. Some 37 per cent were in favour of girls 
under 16 years being offered an abortion and 25 per cent suggested that women who have already had many 
children also should be offered an abortion. A few members (12 per cent in each case) thought that women 
whose families had grown up or who had been abandoned should be eligible for a termination. 


Alternatives to Abortion 


Members were asked to comment on the following alternatives to abortion for a woman with an 
unwanted pregnancy: 


i) to continue with the pregnancy and care for the child herself. 
i1) to continue with the pregnancy and to hand over the child to another member of the family to care for. 
ili) to continue with the pregnancy and place the child for adoption. 


Most favoured the third as the second option could lead to complications as the child grew up. A significant 
number preferred the first, provided there was good support from the family and social services. 


CONCLUSION 


The interest in the Study Guide shown by other organisations and individuals has been remarkable and it 
has stimulated discussion in a wide variety of groups. The Mothers’ Union is deeply concerned with all 
aspects of family life and recognises that life is a precious gift. 


The very clear conclusions which can be drawn from the findings will enable the Mothers’ Union view to be 
expressed with a remarkable degree of unanimity. What cannot be adequately reflected in this document is 
the understanding of the dilemma and the caring concern repeatedly expressed in the responses. 


The Social Concern Department would like to thank everyone who participated in this exercise for their 
openness and honesty and for their thoughtful compassion. 


December 1987 


Further Memorandum by Mr D B Paintin on Methods of Abortion 


DILATION AND CURETTAGE 


This is the method that was used for vaginal termination up to 12-14 weeks of gestation prior to about 
1968. The cervix was dilated up 8-12 mm and the contents of the uterus were scraped out with a curette. 
Long thin foreceps were often used in addition to the curette to remove larger fragments of foetal or 
placental tissue if the gestation was nearing 12 weeks. The method was relatively inefficient in that 
fragments of the pregnancy were sometimes left in the uterus. This resulted in pain and blood loss in the 
following days and usually necessitated a re-evacuation of the uterus. 
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VACUUM ASPIRATION (ALSO KNOWN AS DILATION AND SUCTION) 


This method was introduced in the late 1960’s and rapidly replaced dilatation and curettage. The cervical 
canal is dilated to 8-12 mm and a plastic suction cannula of a similar size is used to aspirate the contents of 
the uterus. The method is quicker, safer and more efficient than dilatation and curettage. Vacuum 
aspiration is the standard method for termination up to 12 weeks. A curette is sometimes used to check that 
the upper corners of the uterus are completely empty. Suction is not effective after 12-14 weeks as the foetal 
and placental tissues become too bulky and too robust and do not disintegrate and enter the cannula. 


DILATATION AND EVACUATION 


Dilatation and evacuation is used from 12-18 weeks and, after special treatment to soften the cervix, to 
24 weeks. The cervix is dilated to about 15 mm and foreceps are used to destroy and remove the foetus and 
the placenta. A curette may be needed to scrape adherent membrane off the wall of the uterus and, at the 
end of the procedure, a suction cannula is helpful to remove any small remaining fragments. After special 
treatment of the cervix for a few hours prior to the abortion, dilatation of up to 22 mm may be achieved 
safely to enable evacuation to be performed at 18-24 weeks. 


4 December 1987 


Memorandum by The Royal College of Psychiatrists 


The College has considered the Bill’s proposed amendment to Section 1(2) of the Infant Life 
(Preservation) Act 1929. 


We wish to draw attention to the small but important number of cases where the diagnosis of pregnancy 
in mentally handicapped women may be delayed beyond 24 weeks, because of their own unawareness of 
their condition or failure to seek medical help at an earlier stage, but who nonetheless would require 
termination on medical and social grounds. 


We would emphasise the substantial risk that a child born to a mentally handicapped mother runs of itself 
being mentally handicapped, the incapacity of the vast majority of mentally handicapped women, even with 
substantial support, to cope with and provide a satisfactory nurturing environment for their offspring, as 
well as the often devastating emotional consequences of continuing pregnancy, delivery and fostering/adop- 
tion procedures for the mentally-handicapped mother herself. 


The substitution of “twenty-four weeks” for “twenty-eight weeks” could also affect persons chronically 
disabled through mental illness, and a very small group of immature and inadequate adolescents. 


We therefore recommend that these cases could be accommodated by an amendment to the Bill to 
provide for an upper limit of 28 weeks in very exceptional circumstances. 


Dr Thomas Bewley 
President 


8 May 1987 


Report by the Working Party on Fetal Viability and Clinical Practice on the Advantages and Disadvantages of 
Imposing an 18 Week Gestational Age Limit on Legal Abortion 


1. The organisations listed at the end of this report unanimously support the recommendations made in 
the report on Fetal Viability and Clinical Practice (RCOG 1985), namely that: 


The gestational age after which a fetus is considered as viable should be changed from the present limit of 
28 weeks (196 days) to 24 (168 days). 


In accordance with the WHO recommendation, a record should be kept of all babies born alive or dead of 
22 weeks (154 days) gestational age, if born earlier, weighing 500 gm or more. 
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Confirmation of the gestational age of the fetus by all reasonable available methods including ultrasound, 
in addition to a careful clinical assessment should be carried out before a decision is taken to terminate a 
pregnancy thought to be of a gestational age of 20 weeks or more. 


2. The first recommendation that the gestational age at which a fetus is considered viable should be 
changed from the present limit of 28 weeks to 24 weeks has already been implemented in clinical practice. 
The attached Table A shows that the number of abortions done after 24 weeks has fallen progressively each 
year from 142 in 1981 to 29 in 1986. Moreover, in the private sector, clinics approved under the Abortion 
Act have agreed not to perform abortions after 24 weeks. We therefore feel that it is appropriate to change 
the limit of 28 weeks to 24 weeks in the Infant Life (Preservation) Act 1929. 


2.1 The need to make a careful assessment of the gestational age of a pregnancy, if an abortion is 
contemplated after 20 weeks, is again stressed. 


3. The organisations are unanimously of the opinion that a gestational age limit of 18 weeks would be 
against the best interests of women seeking an abortion for the following reason: 


3.1 Fetal malformation is the reason for a small proportion of late abortions (Table B attached). It would 
be inhumane to these mothers, their babies and families to insist on the continuation of a pregnancy when 
the fetus was known to be seriously abnormal. Late diagnosis of malformation is inevitable in some 
pregnancies because: 


3.1.1 The majority of severe fetal malformations are not associated with abnormalities of the 
chromosomes or with detectable genetic defects. These malformations can only be diagnosed reliably by 
ultrasound scanning at or after 18 weeks gestation with or without the estimation of alpha-feto protein. 
Sometimes further scans are needed to confirm the diagnosis and, occasionally, the abnormality cannot be 
confirmed until after 24 weeks (see Table 4 of the RCOG Report on Fetal Viability and Clinical Practice 
(1985)). 


3.1.2 Amniocentesis remains the principal, the safest and the most reliable method for the detection of 
chromosomal abnormalities. In practice the procedure is rarely performed before 15—16 weeks of pregnancy 
because of the difficulty of culturing fetal cells that are less mature. Immature cells take longer to grow than 
the more mature or may not grow at all, so that the benefit of earlier amniocentesis is lost. Even at 16 weeks, 
delay of 2-4 weeks is inevitable because of the time fetal cells may take to grow. 


Table 3 in the RCOG 1985 Report shows that in 1982 11.5 per cent of amniocentesis results were not 
available until 22-23 weeks and three per cent at 24 weeks or later. Experience suggests that this is still true 
in 1987. In addition all women found to have an abnormal fetus need time to consider whether to have an 
abortion. Consequently, such terminations tend to be performed several days or even longer after a 
diagnosis of fetal malformation has been made. 


3.1.3 Chorion villus aspiration (also called placental biopsy) can detect chromosomal abnormalities at 
8-10 weeks and also allows the detection of certain inherited defects either by the direct study of the genes 
or by the investigation of the biochemical function of the cells of the villi. Chorionic villus aspiration is still 
under development and is available only in a few centres. On current information available, the method has 
the disadvantage that the miscarriage rate is at least twice that expected after amniocentesis, and 
examination of the tissue obtained is more likely to provide an inconclusive or erroneous result. About five 
per cent of chromosome abnormalities detected by chorion villus aspiration have to be confirmed 
subsequently by amniocentesis at 16 weeks before the woman can be given reliable information about her 
fetus. The greater risk of chorion villus aspiration is likely to be intrinsic to the method because fetal tissue 
can only be obtained by this method by injuring the placental structure, which at 8-10 weeks is more 
potentially harmful to the pregnancy than putting a needle into the amniotic fluid in the uterus at 
amniocentesis at 16 weeks. 


3.2 The majority of abortions after 18 weeks are performed because there is a risk to the woman’s 
physical or mental health—Grounds 2 of the Abortion Act (1967). These women tend to be younger than 
those having early abortions. Table C (attached) shows that in 1985 43 per cent of abortions performed at 

_ 20-24 weeks to women resident in England and Wales were for women under 20 years old compared to only 
21 per cent when the gestation was less than nine weeks. The view expressed in the Report on Fetal Viability 
and Clinical Practice (1985) is reiterated ‘““That fear, ignorance and administrative delays will continue to 
be a major reason for late attendance for termination of pregnancy. These late attenders are usually the 
women in greatest need of help—the very young and socially deprived”’. 


It is essential to retain as much flexibility in the operation of the Abortion Act as possible. The whole 
process of making sure that a fetus is abnormal and the counselling of young women who attend late because 
of doubt about whether or not to have an abortion takes time. The imposition of a limit of 18 weeks, the 
earliest age in many cases when ultrasound diagnosis is possible, would lead to hurried judgments, 
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concealment of gestational age and even criminal abortion amongst just those women in greatest need of 
help. 


3.3 Difficulties experienced by general practitioners in obtaining early hospital appointments continue to 
be a major source of delay between the request for an abortion and the procedure itself. Ways of eliminating 
such delays should be looked into. 


4. Of all abortions done in England and Wales in 1986 (Table D) only 3.2 per cent of the pregnancies 
were of 19 or more weeks gestation. Non-resident women accounted for 48 per cent of these late abortions. 
These women have particular problems above those of our resident women which make them more liable to 
be of an advanced gestational age at the time they request legal abortion. 


The benefits of reducing the gestational age at which an abortion can be performed to 18 weeks are 
minimal and are outweighed by the potential disadvantages. A major decline in deaths from. criminal 
abortion has occurred since legal abortion was introduced. The Confidential Enquiry into Maternal 
Mortality shows that in the period 1964-66 there were 98 deaths from this cause whereas in the latest as yet 
unpublished figures for 1982-84 there were no deaths. A reduction below 24 weeks is likely to lead to an 
increase in criminal abortion with a return to a condition that should no longer be a threat to the lives of 
young women. 


5. SUMMARY 


5.1 The recommendations made by the parent bodies in the Report on Fetal Viability and Clinical 
Practice (1985) are fully supported. 


5.2 Limitation of the gestational age at which an abortion can be done to 18 weeks would seriously 
disadvantage women most in need of an abortion—those who through no fault of their own make a request 
when their pregnancy is aleady well advanced or who have a major fetal malformation diagnosed after the 
age limit. 


5.3 National abortion data reveal that in 1985 only 3.2 per cent of all abortions were performed after 18 
weeks which includes only 29 cases after 24 weeks gestation. 


5.4 In our view these figures indicate that to introduce a gestational age limit of 18 weeks after which 
abortions cannot be done would do little to reduce the number of women having an abortion, and would 
have an inequitable adverse effect on those women most in need of having their pregnancy terminated. 


5.5 We wish to see the gestational age limit of viability in the Infant Life (Preservation) Act changed from 
28 to 24 weeks. 


Royal College of Obstetricians and Gynaecologists 
Royal College of Midwives 

Royal College of General Practitioners 

British Medical Association 

British Paediatric Association 

Clinical Genetics Society 


TABLE A—Distribution of legal abortions relative to year and gestational age. Figures in brackets refer to 
number of non-NHS abortions amongst both resident and non-resident women. 


0-19 weeks 20-24 weeks 25-28 weeks 
19S TLS 75/97 SAG) aa3) 3,377 (2,825) 142 (97) 
1982 159,276 (97,342) 3,576 (3,072) 102 (64) 
1983 158,186 (96,003) 3,768 (3,236) 97 (53) 
1984 165,563 (101,199) 4,269 (3,781) 65 (32) 
1985 167,413 (102,671) ~ 4,399 (3,928) 33 (16) 


1986 168,168 (101,225) 4,083 (3,599) 29-5 (I) 
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TABLE B—Distribution of late legal abortions relative to grounds for abortion of residents from England and 
Wales in 1985. Figures in brackets are percentages (Hansard 25.2.87) 





20-23 weeks 24+ weeks 
Grounds* NHS NON-NHS = ALL NHS NON-NHS- ALL 
1 8 (2) — 8 (.4) 5 (9) — Si tz) 
= 138 (31) 1406 (94) 1544 (80) 8 (15) 128 (98) 136 (74) 
«: 12 (3) 76 (5) 88 (5) Sa ie arta) 4 (2) 
4 284 (64) 5: (3) 289 (15) 39 (73) — 39 (21) 
ALL 
GROUNDS 443 (100) 1489 (100) 1932 (100) 53 (100) 131 (100) 184 (100) 


*1 The continuance of the pregnancy would involve risk to the life of the pregnant woman greater than if 
the pregnancy were terminated. 

2 The continuance of the pregnancy would involve risk of injury to the physical or mental health of the 
pregnant woman greater than if the pregnancy were terminated. 

3 The continuance of the pregnancy would involve risk of injury to the physical or mental health of the 
existing child(ren) of the family of the pregnant woman greater than if the pregnancy were termianted. 

4 There is a substantial risk that if the child were born, it would suffer from such physical or mental 
abnormalities as to be seriously handicapped. 
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Annex A 


FACTS ABOUT A PREGNANCY 


The normal length of a pregnancy is 280 days (40 completed weeks) from the beginning of the last 
menstrual period. 


Home pregnancy testing kits can show positive a few days after a missed period, but the number of false 
negatives is high. The pregnancy can be confirmed with certainty two weeks after a missed period. 


Visits to the antenatal clinic start at around 12 weeks and during that time regular checks are made, 
including tests to detect foetal abnormality. 


A blood test is carried out as early as possible to discover if the woman is immune to rubella (German 
measles). A further blood test is done at 16 weeks to measure alpha-fetoprotein, the amount of which is 
increased if the foetus has spina bifida. 


The major test carried out is the ultrasound scan; this is done routinely at about 18 weeks to check the 
growth of the foetus, its exact position, and the possibility of multiple birth; it is this stage that structural 
abnormalities may be discovered, for example microcephaly (an abnormal smallness of the head causing 
severe mental defect), spina bifida or abnormalities of the heart or kidneys. For certain abnormalities the 
scan will be repeated after 2-3 weeks to confirm the diagnosis or to see whether the condition has become 
more pronounced. 


In addition, the following tests are carried out when necessary: 


Amniocentesis—is offered to all women of 35 or more to detect Down’s syndrome and other less common 
chromosomal and genetic abnormalities; a needle is inserted through the mother’s abdominal wall and a 
small amount of the fluid surrounding the foetus is sucked out. This contains cells from the foetus; the cells 
are cultured in an incubator and a provisional result can be obtained in three weeks; confirmation of the 
diagnosis may take four weeks. If the culture fails, the test needs to be repeated, which further delays 
diagnosis. The test causes miscarriage in about one pregnancy in 200. 


This test is not performed before 16 weeks of pregnancy because of the small volume of fluid around the 
foetus and because the foetal cells are less mature, take longer to grow, or may not grow at all; even at 16 
weeks, a delay of 2—4 weeks is inevitable because of the time foetal cells take to grow. 


In 1985, RCOG figures show that in 1982, 11.5 per cent of amniocentesis results were not available until 
22-23 weeks and three per cent at 24 weeks or later. In practice, this seems to be true in 1987. 


Chorion Villus Aspiration (also called placental biopsy)—a fine tube is put into the uterus through the 
vagina or the mother’s abdominal wall and a small portion of the placenta is sucked out; the cells can then 
be grown and subjected to direct analysis; 

It is a relatively new method, has a limited availability and is still under review; the test is carried out at 
8-12 weeks on women who have a history of genetically linked diseases; it can detect chromosomal 
abnormalities such as Down’s syndrome, and inherited diseases such as muscular dystrophy, haemophilia, 
and thalassaemia; 

However, this test carries a miscarriage rate at least twice that expected after amniocentesis, and it cannot 
detect the same range of abnormalities as can ultrasonic scanning, particularly those such as spina bifida, 
and of the brain, heart and kidneys. 


COUNSELLING 

All women found to have an abnormal foetus need time to consider whether to have an abortion. 
Consequently such terminations tend to be performed several days or even longer after the diagnosis of a 
serious foetal malformation is made. 
British Medical Association 


~ November 1987 


Annex B 


FEOTAL VIABILITY 


A survey of 595 babies of less than 28 weeks was carried out at 29 Neonatal Intensive Care Units in the 
UK which showed that, at 22 weeks or less, no babies survived; at 23 weeks, one survived up to seven days 
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but had died by 28 days; at 24 weeks, the study showed that only nine of the 58 babies survived beyond 28 
days.! 


At 25, 26 and 27 weeks respectively, 38 per cent, 56 per cent and 57 per cent of the babies survived 
beyond 28 days.! 


Many of the body systems, for example circulatory, nervous system and the lungs are very immature at 24 
weeks, but are generally mature enough to support life in most babies. Before 24 weeks there is an increased 
chance that one of these systems is not developed sufficiently for the baby to live. 

Some doctors use weight as a guidance for survival. There would be a chance of survival for a baby 
weighing 500 grams (18 oz) or over, but even at 910 grams (32 oz) and over, if the baby survives there is a 
high incidence of handicap. 

At 24 weeks, the foetus would weigh approximately 600 grams (21 oz). 

However gestational age must be the final determinant for survival. 


British Medical Association 


November 1987 


Annex C 


STATISTICS ON ABORTION 
(all figures relate to 1986 unless otherwise stated) 


ENGLAND AND WALES 
In total 147,619 abortions were performed, 140,873 in England and 6,746 in Wales!— 


—93,041 among single women, 38,203 among married women, and 16,375 others (divorced, widowed, 
etc);? 


—the breakdown of age groups is as follows:? 


Under 16 3,894 
16-19 33,819 
20-24 45,316 
25-34 46,661 
35-44 17,498 
45+ 409 
Unknown 22 


—67,451 were performed under the NHS and 80,168 in non-NHS establishments.’ 


Three per cent (4,588) of all the abortions performed on women residents in England and Wales were at 
18 weeks or later and, of those, 14 per cent (635) were necessary because the foetus was seriously abnormal. 


There were 3,688 abortions at 18 weeks or more on women from other countries, among which are 
included Scotland, Northern Ireland and the Irish Republic. 


Twenty nine abortions were performed after 24 weeks, three of which were on non-UK resident 
women?— 


—seven were performed under Ground No 2 (risk or injury to the physical or mental health of the 
woman); 19 under Ground No 4 (risk of the child being born with a serious handicap), and three under 
Ground No 4 plus one other ground;3 


—of the 26 carried out on UK residents, 11 were performed at 25 weeks, 11 at 26 weeks, three at 27 weeks 
and one at 28 weeks;3 








' Report on Foetal Viability and/Clinical Practice, 1985. 
7 OPCS Monitor, Reference AB 87/4, 30 June 1987. 
> Commons’ Hansard, 16.11.87, c 436. 
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—five were performed on 16-19 year olds, 11 in 20-24 year olds, 10 in 25-29 year olds, two in 30-34 
year olds, and one in 40-44 year olds;} 


Seventy seven abortions were performed at 24 weeks and over compared to 532 in 1984.? 


IRELAND 


Between 27 April 1968 to 31 December 1986, 20,957 abortions were performed on women normally 
resident in Northern Ireland, and 41,548 normally resident in the Irish Republic.3 


SCOTLAND 


In 1985, 9,917 abortions were performed on Scottish residents, 9,189 in Scotland and the remainder in 
England and Wales;* 


Two of the total number of abortions were carried out at 25 weeks or over. 
British Medical Association 


November 1987 


Memorandum by Gerard Wright, QC 


1. Pre-Act STATE OF THE LAW 


Immediately before the enactment of the 1929 Act the law relating to unborn and newly-born children 
was in part statutory, and in part non-statutory, ie based on the Common Law. 


(a) Statute—Abortion 


Although abortion is an offence at Common Law criminal proceedings have since 1803 almost invariably 
been founded upon the current statute against abortion. 1803 was the year of the first statute against 
abortion and this made it a criminal offence to abort a woman “quick with child”. The Common Law 
offence also depended upon quickening. Quickening being a sign of life in the womb, it is to be asumed that 
this new statutory offence, and the Common Law offence, were directed against destruction of ascertainable 
life in the womb. 


Later statutes applied similar principles, but in 1861 S.58 of the Offences against the Person Act adopted 
a new principle. Under this section it was an offence to procure or attempt to procure, miscarriage even if 
the woman concerned was mistakenly believed to be pregnant (“‘whether she be or be not with child’). 
Quickening was no longer the test and henceforth abortion was an offence at all stages of pregnancy. This 
Act was the current anti-abortion statute when the 1929 Act was passed and remains in force today. 


(b) Common Law—Murder 


Murder is a Common Law offence. By a peculiar quirk of English Law it could not be committed upon a 
child until the child was fully born and separate from its mother. Nevertheless, the criminal acts causing the 
death can be committed before the birth and subsequent death of the child. Thus, if an unsuccessful attempt 
at abortion leads to the birth of a child which, in consequence of ante-natal injury or prematurity caused by 
the attempt, then dies, this is murder. 


Viability is irrelevant in connection with the law of murder: if the victim is dying it is, nevertheless, 
murder if his or her limited life span is prematurely terminated. 


(c) Defect in the Law 


Statute and Common Law left a notable gap in the law: if a child was destroyed in the course of its birth 
this was neither the procuring of a miscarriage under S.58 of the 1861 Act (since the process of birth had 


! Commons’ Hansard, 5.11.87, c 863/4. 

2 Commons’ Hansard, 9.7.87, c 266-8. 

3 Commons’ Hansard, 13.7.87, c 374. 

4 Scottish Health Statistics, Advance Tables 1987. 
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already commenced), nor murder (because the child was not yet fully born). This obvious defect in the law 
was a cause of some concern, especially amongst lawyers. Consequently as early as 1908 Lord Robert Cecil 
was persuaded to sponsor a Bill in the Commons. The Memorandum attached to this Bill is self- 

-explanatory. It reads: “It is felony punishable by imprisonment for life to procure miscarriage. It is Murder 
to kill a fully born child. To destroy a child while it is being born and before it is born is no offence whatever. 
The object of this Bill is to put an end to this anomaly.” 


Lord Robert Cecil’s Bill failed to become law, as did another Bill introduced in the House of Lords by 
Lord Darling in 1927. 


However, in February 1928 Lord Darling introduced yet another Bill and this became law as the Infant 
Life (Preservation) Act 1929. 


2. WORDING OF THE ACT 


Although the purpose of Lord Darling’s Bill was exactly the same as that of his Bill in 1927 and that of the 
1908 Bill, the ambit of the new Bill was extended in Committee. Instead of merely protecting the child being 
born it now protected any “child capable of being born alive . . . before it has an existence independent of its 
mother’. Thus, it protected the child in the womb if it was capable of being born alive, as well as the child 
actually in the process of being born. There was thus some potential duplication with the existing offence 
under S.58 of the 1861 Act. 


I have been unable to trace in Hansard any reason for this extension beyond the original scope of the Bill. 
Lord Atkin, a great lawyer of his time, objected to the extension as he thought it might weaken the existing 
law against abortion. He was out-voted on an amendment he moved. 


I suspect the extension occurred so as to prevent Defendants saying they had not committed the offence 
of Child Destruction created by the new Act, but had really committed the offence of procuring a 
miscarriage under the 1861 Act. The extension may have been to block this line of defence. The fact that S.2 
of the Act as enacted makes it possible for a jury to find a verdict under either the 1861 Act or the 1929 Act, 
whichever is charged, lends some credence to this suspicion. 


(a) “Born Alive’ 


Capacity to be born alive is the test set up by the 1929 Act. What did Parliament mean by those words? 
Some assistance may be derived both from the existing Common Law and from existing statute law. 


(1) Common Law: There are a number of reported cases in the nineteenth century in which women were 
charged with the murder of their own new-born children. It goes without saying that such a charge 
could not be proved unless the dead child could be proved to have been alive at some time after its 
birth. These early cases demonstrate a lack of biological knowledge. It was accepted that a child could 
be alive even though it was not breathing, but it was also thought that mother and child shared the 
same circulation. What is clear is that it was a question of fact for a jury to decide whether or not the 
allegedly murdered child had ever lived independently of its mother. 


(ii) Statute: The phrase “‘born alive” occurred in statutes dealing with the registration of births and 
deaths. Legislation on those matters was somewhat haphazard and the first attempt to bring order 
into this was the Registration of Births and Deaths Act 1874. In this Act references are made both to 
children “born alive” and to “‘still-born” children. Neither category of child is defined in the Act, but 
it is apparent from S.18 that the two are to be contrasted since a still-born child may not be buried in 
a burial ground without “‘a written certificate that such child was not born alive”. Under this Act 
children “born alive’’ had to be registered but there was no provision for the registration of still- 
births. Still-born children were a statistical and legal nullity. 


However, under the Births and Deaths Registration Act 1926 (which became law in December 
1926, just two months before Lord Darling’s first unsuccessful Bill), still-births did assume statistical 
significance. Under this Act for the first time such births had to be registered. They had to be 
registered, however, only if they occurred after the twenty-eighth week of pregnancy. A still-birth 
before this week remained, as before, a statistical nullity. The definition in S.12 of this Act is as 
follows: “‘Still-born’ and ‘still-birth’ shall apply to any child which has issued forth from its mother 
after the twenty-eighth week of pregnancy and which did not at any time after being completely 
expelled from its mother breathe or show any signs of life.” 


Live birth is not defined in this Act but by contrast to still-birth it must follow that a child which 
after expulsion from the womb breathes or shows any other signs of life is live born and presumably is 
live born even though it is born before the twenty-eighth week of pregnancy, the cut off point which 
was applied to still-births for statistical purposes. 


(b) Summary f 


There can be little doubt that the legislators and the Parliamentary draftsmen of 1928 and 1929 knew 
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exactly what they meant by a child “‘born alive”. It was a child which was not born dead, was not still-born, a 
child which breathed or showed any other signs of life. 


3. THE ABORTION AcT 1967 
S.5 of this Act reads as follows: 


“(1) Nothing in this Act shall affect the provisions of the Infant Life (Preservation) Act 1929 (protecting 
the life of the viable foetus)” 


The first point to be made about this provision is that it makes very plain that the 1929 Act is to stand 
unamended. Nevertheless, the parenthesis indicates that the draftsman thought that the words “‘capable of 
being born alive” in the 1929 Act meant “capable of being born alive and of surviving’. All that can be said 
about this parenthesis is that it demonstrates a misunderstanding of the meaning and effect of the 1929 Act 
which may have influenced some of those who voted in favour of the Abortion Act. It certainly did not 
change the law as laid down in the 1929 Act. 


In summary, the Abortion Act 1967 permits abortion if one or other of the four conditions set out in S.1 is 
fulfilled provided that there is no breach of the 1929 Act. The 1929 Act overrides the Abortion Act and it is 
still illegal to abort ‘“‘a child capable of being born alive’. 


4. THE CASEOF Cv S 


There is no reported decision interpreting the 1929 Act until C v.S decided this year. The decision in this 
case turns upon the interpretation of the words “capable of being born alive’. 


(a) The evidence 


The evidence before the Court consisted of affidavits from the parents of the child concerned who were 
agreed as to the date of the act of intercourse leading to conception, and of three medical witnesses. A 
summary of the medical evidence follows: 


(i) Mr Norris a distinguished gynaecologist, stated that in his opinion the child, using the accepted 
medical basis of calculation, was in its twentieth week of gestation and that a child of this gestational age 
would, if born by hysterotomy, be “‘live born”. He stated that any foetus of 18 or more weeks gestation is 
capable of being born alive and that by “alive” he meant “showing real and discernible signs of life within 
the definition of live birth laid down by the World Health Organisation and within the meaning of the 
Births and Deaths Registration 1926 current when the 1929 Act was passed, and the Births and Deaths 
Registration Act 1953 now current”’. 


The World Health Organisation defines “live birth” as follows: “Live Birth means the complete 
expulsion or extraction from its mother of a product of conception irrespective of the duration of the 
pregnancy which after such expulsion or extraction breathes or shows any other signs of life such as 
beating of the heart, pulsation of the umbilical cord or definite movement of voluntary muscle whether or 
not the umbilical cord has been cut or the placenta is attached.” 


The definition of still-birth (in contrast to live birth) in the 1926 Act has already been given. 


The current 1953 Act lays down in S.41 that “‘‘birth’ includes a live birth and a still-birth’’, that ““‘live 
birth’ means the birth of a child born alive” and that a “‘‘Still-born child’ means a child which has issued 
forth from its mother after the twenty eighth week of pregnancy and which did not at any time after being 
completely expelled from its mother breathe or show any other signs of life and, the expression ‘still-birth’ 
shall be construed accordingly”. 


(ii) Mr Newton, another distinguished gynaecologist, said that what constituted “‘born alive” was a matter 
of controversy amongst the medical profession. He said: “I equate being ‘alive’ with being able to sustain 
a separate independent existence”. He appended to one of his two affidavits a ““Report on Foetal Viability 
and clinical practice’ to which reference will be made later in this memorandum. 


(iii) Mr Rivers, a distinguished paediatrician, said that a foetus of 18-21 weeks’ gestation is unable to 
perform the function of lung respiration. Whether it is to be considered “‘alive’’, he said, is a matter 
causing “difficulties and controversy to such an extent that, for example, the medical profession prefers to 
use the words “‘viable” foetus rather than the very difficult expression “born alive’’. 


(b) Arguments in favour of the Plaintiff 
These are set out below because the Court of Appeal said that it would deal with the arguments of Counsel 
in a later judgment, but has since decided not to do so. In summary they were: 
(i) ‘born alive” is simple English containing no ambiguity. “Alive” means alive as an ordinary person 
would understand that word. A child with a heart beat and showing discernible signs of life is alive, even 
if it is dying because it cannot breathe. 
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(ii) “born alive” has a statutory meaning in a virtually contemporary Act of Parliament, the 1926 Births 
and Deaths Registration Act. The phrase should not be interpreted differently in the 1929 Act. 


(iii) Viability is no part of the law of abortion in the 1861 Act, nor of the law of murder. There is no 
reason to introduce this concept into a statute filling the gap between these two parts of the law. 


(iv) Viability is in any event an indefinable concept. It deals with capacity to survive, but for how long 
must a child survive to be deemed viable? One month? One week? One day? One hour? 


(v) Doctors might prefer the legality of abortions to depend on some sort of test of viability rather than 
upon capacity to be born alive but this means changing the law. The true interpretation of the law is not in 
doubt. See the Lane Report, p. 88: 


“Although the Infant Life (Preservation) Act 1929 was originally intended to deal with child murders 
and not with late abortion, as a result of the language used it became, and still is, unlawful for 
termination of pregnancy to be carried out by a method which destroys a foetus capable of being born 
alive even if its chances of eventual survival are slight or non-existent unless this is done in order to 
preserve the life of the mother.” 


See also the report attached to Mr Newton’s affidavit which was made by distinguished representatives 
of the Royal College of Obstetricians and Gynaecologists, the British Paediatric Association, the Royal 
College of General Practitioners, the Royal College of Midwives, the British Medical Association and the 
Department of Health and Social Security. At p. 19 of this Report there appears the following: 


‘“**Capable of being born alive’. These are the words used in the Infant Life (Preservation) Act. It should 
be noted this Act nowhere refers to protection being restricted to only those cases that are viable, or 
capable of survival or any other description of that kind. Instead, the Infant Life (Preservation) Act 
provides blanket protection in all situations where the child is capable of being born alive both before 
and after 28 weeks gestation.” 


5. THE STATUTORY PRESUMPTION 
S.1(2) of the 1929 Act reads as follows: 


“for the purposes of this Act evidence that a woman had at any material time been pregnant for a period 
of 28 weeks or more shall be prima facie proof that she was at that time pregnant of a child capable of 
being born alive.” 


This statutory presumption has been much misunderstood. There is a popular belief, wholly wrong, that it 
creates an “‘upper limit” for abortion and that abortion beyond 28 weeks is illegal but below 28 weeks is 
legal. Abortion above 28 weeks would be legal in the unlikely event that it could be proved that the child in 
question was not capable of being born alive. Abortion below 28 weeks is illegal if it can be proved that the 
child in question is capable of being born alive, whatever its gestational age may be. 


The sub-section merely creates a rule of evidence which makes it unnecessary to call any medical evidence 
of capacity to be born alive whenever the gestation has lasted 28 weeks. This is all that this sub-section does. 
The sub-section does not give a statutory definition of either viability or of capacity to be born alive and it 
does not purport to do so. 


6. THE CURRENT BILL 


This Bill seeks to reduce the statutory presumption from 28 weeks to 24 weeks. Its immediate effect will 
be to make it unlikely that any responsible medical practitioner will terminate beyond 24 weeks gestation 
because he then faces the difficult task of proving that the 24+ weeks child was not capable of being born 
alive. As the medical profession recognises that children of this gestation are viable, in the sense that they 
are likely to survive indefinitely, it is obvious that such children must have the capability of being born 
alive. 


To this extent the amendment will bring English legislation closer to, but not yet in line with, most 
European countries, many of which regard our practice of late abortions as barbarous. This Bill however, 
does not address itself to certain major problems which exist. These are listed below. 


7. PROBLEMS IN EXISTING LEGISLATION 
(a) Capacity to be Born Alive 


The decision in C vy S, albeit without reasons, lays down that a child without the capacity to breathe is not 
a child “‘capable of being born alive”. There can be no doubt however, that there is a stage of gestation 
(before 24 weeks) at which a child has the capacity to be “live born” within the meaning of the current 
Births and Deaths Act 1953, although it is not yet capable of breathing. 


The Peel Committee addressed itself to children of this gestational maturity. It calls them “‘pre-viable 
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foetuses”. A pre-viable foetus is defined by that Committee as ““One which, although it may show some, but 
not all, signs of life, has not yet reached the stage at which it is able, and is incapable of being made able, to 
function as a self sustaining whole independently of any connection with the mother” (p. 2). 


According to the ruling of the Court of Appeal in Cv S the pre-viable foetus is to be regarded as not alive 
since it cannot breathe. As it is not technically—or in the eye of the law—“‘alive” it is presumably not 
possible to murder it. Indeed, logically it is a nullity and one can do what one likes with it. The Peel 
Committee went further and said (p. 8) “It would be wrong (sic) to exclude the use of the pre-viable foetus 
for research”. It recognised, however (p. 7) that “Observations on the pre-viable foetus are necessarily 
limited to a period of two or three hours”. Although the Report does not say so in terms, this must be 
because after this period of time the pre-viable foetus will no longer show signs of life and will be 
unquestionably dead and therefore will be useless for medical experiments. 


Papers detailing his experiments upon pre-viable foetuses were published by Professor Malcolm 
Macnaughton, PRCoG in the 39th and 44th volumes of the Journal of Endocrinology. Doubtless other 
papers have been published of other experiments. 


It has become increasingly apparent from current medical research that long before it becomes viable in 
any sense of that word a foetus in the womb reacts to light, to sound, and to touch, and is sentient in that it 
reacts to pain. I would submit that neither the Parliamentary majorities that passed the Abortion Act 1967 
intended, nor do the general public today wish, that a creature, to use a neutral term, having human shape 
and form, which can feel pain and which, using current medical parameters, is not “brain dead”’ should be 
destroyed by abortion. 


Recommendations: The suggestion is here made that a further amendment be made to the 1929 Act by 
adding a clause defining the words “‘capable of being born alive”’ so as to eliminate any apparent conflict 
between that Act, as interpreted by the Court of Appeal, and the Births and Deaths Registration Act 1953. 


The amendment could read as follows: 


***A child capable of being born alive’ means a child which has the capacity to be born in such a condition 
that it ought to be registered as a live birth under the Births and Deaths Registration Act 1953.” 


(b) Gestational Age 
The existing Act uses the words “pregnant for a period of 28 weeks or more”’. 


The Bill does not suggest any amendment other than by substituting “24” for “28”. Assuming that 24 
weeks is the appropriate period for a new statutory presumption (the Peel Committee at p. 7 actually set 
pre-viability at 20 weeks) the words “pregnant for a period of” are unnecessarily vague. How is the period 
of pregnancy to be calculated? The accepted method is to calculate from the first day of the last menstrual 
period. This has certain drawbacks in that some women are inaccurate as to this date, and others continue 
to menstruate during the early stages of pregnancy. 


A recommendation contained in the Report on Foetal Viability and clinical practice at p. 17 is that 
“Confirmation of the gestational age of the foetus by all reasonable available methods including ultrasound, 
in addition to a careful clinical assessment, should be carried out before a decision is taken to terminate a 
pregnancy thought to be of a gestational age of 20 weeks or more’’. This perhaps provides a basis for a 
further amendment of the 1929 Act. 


Recommendation: The suggestion is here made that a further amendment be added to S.1(2) such as the 
following: 


“Such evidence may be based upon a calculation made from the date of the first day of the last known 
menstrual period or upon a calculation made after examination by ultrasound or upon a clinical 
assessment made during the pregnancy and the pregnancy shall be deemed to be of 24 weeks or more if it 
is of 24 weeks or more by any of the aforesaid methods of calculation and assessment.” 


(c) Regulations 

S.2 of the Abortion Act 1967 empowers the Minister to make regulations and these may provide “for 
requiring any such opinion as is referred to in Section 1 of this Act to be certified by the practitioners or 
practitioner concerned in such form and at such time as may be prescribed by the Regulations and for 
requiring the preservation and disposal of certificates made for the purpose of the regulations”’. 


Regulations have been made, and those are S.I.390 of 1968. These regulations provide for a certificate 
(Certificate A, usually known as “the green form’) to be signed by two medical practitioners. The 
Regulations and the Certificate are designed to ensure that one or other of the four conditions in S.1 of the 
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1967 Act is a legitimate ground for the proposed termination. There is no provision anywhere in the 
Regulations, however, for anyone to certify the length of pregnancy of the woman concerned and no 
provision therefore for anyone to certify that there will be no breach of the provisions of the 1929 Act. 


The position can therefore arise that two doctors can give a valid certificate that a proposed termination is 
legal under S.1 of the Abortion Act whereas it will be illegal under the 1929 Act. The certifying doctors do 
not have to apply their minds to the 1929 Act and their Certificate does not relate to that Act. 


The regulations do provide for a certificate to be made by “the practitioner who terminated the 
pregnancy” after the termination and this must state that the “‘date of the woman’s last menstrual period”’. 
There is no provision, however, for anyone to certify the length of pregnancy before the termination takes 
place. 


Recommendation: The present regulations should be revised (under the existing powers under the 
Abortion Act 1967) so that the two practitioners who certify in Certificate A also certify that the termination 
will not be a termination in respect of a child capable of being born alive as defined in the Infant Life 
(Preservation) Act 1929 as amended. It would also be advisable to provide under the regulations for the 
length of the pregnancy and the method of calculation to be specifically stated in this Certificate. 


Corrigenda to the Special Report [HL 153, Session 86-87] 


Page 125, Question 456. The first two sentences should read: 


It does seem to me, looking at the 1967 Act, as if there is an awful problem for a doctor, at any rate in 
some cases. He really has to decide, does he not, before he undertakes the termination of the pregnancy 
not only whether it comes within one of the lawful categories of the Act but furthermore what is the 
purpose? 


Page 126, Question 458. The third sentence should read: 


There again he goes back to the first mentioned pair of questions: how can I best preserve the life of the 
mother, how can I best secure that the child does live? 


ff 
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